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LETTER 

HA 

T O 

Mr. A L M O 

BEING AN 

ENQUIRY, 

S I R 9 

O M E weeks after my fon's (ending you 
A Letter to the Public Advertifer^ I was 
furprized with the fight of a * pamphlet, 
wherein a contrary do&rine is conveyed, 
altho' I cannot fay dire&ly affirmed j rrofn 
which laft circumftance I goefs it to be 
the work of fome enterprizing Attorney, 
retouched by his Superior, who has ventured to after t in 
print, what I do not remember to have heard any one 
gentleman avow in parliament, and for that reafon, among 
others, has attracted my notice and indignation. 

Indeed, the difcourfe of late has run fo much upon 
libels, warrants, and refolutions of parliament, that every 
body's thoughts have been turned to thefe points. Now, 
I do not think myfelf at liberty to fcan the private actions 
of any man, but have a right to confider the conduct of 
every man in public ; and to approve or to condemn his 
doings as they appear to me to be calculated, either for 
the good or the hurt of his country. 

A King of England may be confidered in two refpe&s, 
either in a public or private capacity. In the latter he 
may, as a man, indulge his own humour, in the eftablifh- s 
ment of his houfhold and the choice of his immediate fer- 
vants. But in the former, he is wholly a creature of po- 
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lity ; his crown, his power, and his revenue are derived 
from and circumfcribed by aft of parliament. He is in- 
deed the firftJn rank of the three independent parts of the 
legiflature, and the executive hand of the whole ; but the 
mmifters and officers by which, he carries on the govern* 
ment are the fervants of the community, and the public 
weal is the fole objeft of the entire political frame. In 
order, however, to preferve a proper refpeft and ojiaftitjr 
of Idea with regard to the crowned bead, the royal name 
is never to bejintroduced into any queftion of public tranf- 
aftions. And therefore it is eftablifbed as a maxim The 
King can do no wrong ; as doing nothing of himfelf, but 
every thing by the advice of his counfel and nuniftersw 
The (peeches irom the throne; treaties of peace and war* 
the application of public revenue ; appointments to offices 
in the ftate ; the direftion of crown profecutions ; and, in 
a word, every other aft of government muft be always 
debated, queftioned, and blamed as the a£rs of thd mini- 
fter. As nothing can be done in a Ijmited monarchy, 
but what fomebody is to be accountable for it, fo every 
minifter in his department is to be refponfible accordingly, 
and to aft at his peril. 

There is no infeparable connection between a minifter 
and the Sovereign. The latter is not, by the duty of his 
office, to fupport any one man againft the general fenti- 
ments of his people ; and of courfe, whatever is faid or 
written againft the admrniftration, is not to be regarded as 
an attack upon his throne. Indeed, were it otherwife, no 
aft of a minifter could ever be arraigned, and no liberty 
of the prefs exift; for, every inquiry, and cenfure in 
print, would be fowing fedition, if not high treafon, in 
the ftate. 

By the old conftitutioo, and afterwards by Magna 
Charta, no man could be put upon his trial for any of* 
fence, until a grand Jury had found a bill of indiftment, 
or, of their own knowledge, made a prefentment thereof. 
By degrees, however, and by virtue of particular ftatutes, 
crimes againft the peace became prefentable by conferva- 
tors or juftices of the peace. In procefs of time, mis- 
demeanors came to be profecuted by an information filed 
by the King's coroner or Attorney, that Is, the mafter of 
the crown office ; and this was confidered as the prefent- 
ment of the King.. A petty jury was afterwards* to try 
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the truth of every fuch indi&ment, prelentment or infor- 
fralidft. But,- Hdnry the 7th, one of the worft Princes 
this nation ever knew, procured an aft of parliament 
Which, after reciting many defefts and abufes in trials by 
jury, and pretending'a remedy for the fanie, gives a fain-* 
inary jurifdi&ion to certain great officers of ftate, calling 
to them a bifhop, to fummon, try and punith of their 
own mere difcretion and authority, any perfons who (hall 
fee accufed of the offences therein very generally named 
and defcribed. In fhort, the court of ftarchamber is, by 
this aft, fo enlarged in its jurifdiftion, that it may be faid 
to W erefted, and both grand and petit juries in crown 
feiatters are in great mcafure laid afide, as the Attorney-ge- 
neral now brings every thing of that fort before this courty 
which, by its conftitutioh, never can make ufe of either. 
In lieu of an indiftment or prefentment of their peers, 
people of all degrees are put on their trial by a charge 
framed at the pleafure of the Attorney-general, called an 
information, and filed by him ex officio, without even the 
fanftion .of an oath 1 and the ftar-chamber decide thereof 
moft confcientioiifly, but, as moft true trourtiers would 
wife to do, without the intervention of a jury. The 
faces of the fubjeft are fo ground by this proceeding, 
that every body at length is alarmed, and the people in 
ftruggling with the'erowri happening to get the better, the 
patriots of the time feized an occafion, towards the latter 
*<eh<t of the reign of Charles the Firft, to extort from that 
martyr to obftinacv, an aft for the abolition 1 of this moft 
opprefSve jurifdifiHon. But, by fome fatality, the At- 
torney-general's information, was overlooked and fuffered 
ftiH to remain, and the ufe that is' now made of it every 
body knows* It is reported, however, that my Lord 
Chief Juftice Hale had fo little opinion of the legality of 
this kind of informations, that he ufed to fair, <c If ever 

they came in difpute, they could not ftana, but muft 
" neceflarily fall to the ground." 

It was alfo long thought, they could not be filed where 
the King was immediately roncerned, and fo the old books 
fay; but, it is now certain that they are not limited by 
iny thing be/ides the aifcretion of the Attorriey-generaf f 
who is an officer of the Crown, durante' bene placitdy anil 
not upon oath. They may, in time, beco.ne an ordk 
nary engine of Adminiftrauon, as much as any Gazetrj* 
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or common courier. Indeed, the* fecrefy, cafe* aiijd cer- 
tainty of laying a man under a heavy profecution in the 
Crown-office, without any controul, . by thi?; mcrfe of 
information, are what render it much more formidable 
than the common, regular information, which, by virtue 
'of a ftatute pafled foon after the revolution, can not now' 
be filed, for any trefpafs or mifdemeanor, without ex- 
prefs order of the King's Bench, and the Informers enter- 
ing into a recognizance to pay coils to the Defendant if 
acquitted upon the trial, or if fuch informer do not pro* 
ceed within a year, or procure, a Noli Profequu The 
Attorney-general, however, informing ex officio never 
pays any cofts: fo that he may harrafs the peace of any 
man in the realm, and put him to a grievous expence, 
without ever trying the matter at all. Indeed, the cofts 
of the Crown-office are fo enormous, that any man of 
middling circumftances, will be undone by two or three 
plunges there. Moft Bookfellers and Printers know this 
very well, and hence fo few of them can be got to publifli 
a ftrifhire upon any adminiftration. 

It is a powe-, in my apprehenfion, very alarming; 
and a thinking man cannot refrain from furprize, that a 
free people fhould fuffer fo odious a prerogative to exift. 
It has been, and may moft certainly be again, the 
means of great perfecution. In truth, it feems to be a 
power neceflary for no good purpofe, and capable of be* 
ing put to. a very bad one. For, although a man may 
doubt whether a Grand Jury in times of violent party, 
would always find a bill of indi&ment or prefent, yet 
there can be none but that a Court of King's Bench 
would grant an information, wherever it could, by any 
Adminiftration, be applied for with the leaft foundation. 
It is ftill more wonderful that, fince this prerogative is 
endured, there has been no a£t pafled to fubje& the At- 
torney-general, provided he did not purfue his informa- 
tion, or upon trial was nonfuited, or had a verdidt againft 
.him, to the payment of full cofts to the party abufed. 

When L. H. was of the Cabinet, and at the head of 
the law, the Attorney-general filed an information ex officio 
againft a V ice-Chancellor of Oxford, and, after putting 
him to a vaft expence, juft before trial entered a. nou* 
frofequu t Soon after he filed another information for the 
iame offence, and, when a like expence was incurred, 

entered 
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watered another mUeprofequi. In fliort, this politicoJegal 
game was had refort to, becaufe there was no evidence to 
convift, and was dropped and renewed in order to opprefs, 
to the extreme charge of the worthkfs DoAor, and to 
the infinite difcredit of a moderate king. During the 
.reign of this Law-Lord, the fame Star-chamber weapon 
was frequently brandifhed, like Medufas head, to terrify 
and benumb individuals. A fecret and efficacious method 
of preferring the peace! Many an ufeful publication has' 
been nipped in the bud by an information ex tffido (that 
great fuppreffor of truth) and by the grif>e of its ex- 
ecutioner, (that enemy to light) the meflenger of the 
prefs. The miferable obje& of .it has been frequently 
awed into giving fecurity for his future behaviour, with- 
out any legal ground either for that or for the profecu- 
tlon ; and in this ignominious ftate of apprehenfion un- 
certainty and bondage has he been kept for years together, 
without the information being withdrawn or the Surety 
given up. 

The oppreffion, however, can go no farther ; for, if 
the trial proceeds, that fecurity of Englifhmens rights, a 
Jury, mud be called in. Some late ftatutes, however, (I 
ihould juft obferve) in particular inftances rfeve given a 
fummary and final jurifdi&ion to Juftices of the Peace, 
in matters of Excife, Game, &c. where the proceedings 
« and decifions are arbitrary, vexatious and partial enough 
I believe ; but this does not reach to fuch a length as to 
endanger, perhaps, the Constitution itfelf. 

There is no offence which is oftener profecuted by an 
information, ex officio^ than a libel. Now, many Judges 
before the Revolution, and perchance fome fince, have 
faid that, inlaw, a; paper may be a libel, whether the char- 
ges in it be true or falfe, againft.a good or a bad man, the 
living or the dead ; nay, that the . truth of it is even an 
aggravation of the crime: that every libel is, by conduc- 
tion of law, againft the peace, and (in very late times) 
that it is an adual breach of the peace ; and (at laft) 
that fecurities for the good behaviour may be demanded 
of any man, charged with being the Author, Printer 
or Publilher. After all, I do not yet learn by what 
certain figns one can know whether any particular pam- 
phlet or paper will induce any body to commit a breach of 
the peace. 

I think 
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' I think one trray fay of the . Lawyer*, "Who- have thus 
matured the doctrine of informations, that they have been, 
very aftute in the forging of chains for mankinds No- 
thing, indeed, can be added but the revival of a pofitiony 
to be met with likewife in feme few cafes before the Re- 
volution, -that a Jury is -only to. try the fact of publication, 
and muft ld&ve the intention of the words to the Court, 
for their conitrufiion ; unlefs, indeed, it could be contri- 
ved to get rid of Juries intitfely,' that is, ta-eftabliih in* 
perfection the Star-Chamber anew. Already, ' almoft any 
thing that a man writes mayy by the help of that ufeful 
and ingenious key to conftru&ion, an moeildoj be ex- 
plained to fcandaiize Government j and of courfe be at 
libel ; and could the laft mentioned impediments be totally 
removed, dnftead of being-only now and then got the bet- 
ter of by the dexterity of. a Judge, no writing whatever* 
could pofiibiy efcape conviction* 

However, it .is only.. in conformity with common par- 
lance, that 1 fpeak of law and fact in a libel as difHnct things* 
to myfe^tHey appear to be Jnfcparably united 4 : For, a 
criminal prosecution and trial can only be haAfor a crime } 
now the mere ikaple publication of any thing not libellous 
(there .being no public licenier^ts no crime ac ali $ it is 
then the-pubiication of what is ialfe, fcandakras and Sedi- 
tious, tbat is the crime, rod folely gives jurifdiction to the 
criminal Court ; and That therefore is what mtift, of ne- 
cefiky^ be.luhmltted' to.the Jury for their opinion and 
determination. . A tlecifive argument to the fome purpofe 
may he drawn from the. conduct of the Lawyers themfelves 
in this very matter.. Foe* it is agreed, on all hands, to be 
necefiary for the CrowntPleader ta fet forth (peciaHy fome 
pafiages of the paper, and to charge it to be* falfty or 
malicious libel. Now, thife would never be done by die 
Law- Pleaders, fubmitted to&y the Attorney-General, or 
endured by the Judges, if it was not client ial to the le* 
galityof the, proceeding. ,Thc KingV Bench,- in grant J 
tog the information, only aft like a Grand Jury in finding 
a bill of indictment, and in effect fay no more than this* 
That, fo faras appears* to them, the paper charged feemsr 
to be a libel, and. therefore the perfon accufed 'ibould be 
put upon his trial before a Jury, whofe buflnefs it will be 
to enter thoroughly into the matter, 'hear the evidence ex- 
amined, and what the Council can fay on both fides, and 

form 



form a judgment upon the whole, which, after fuch £ 
difcuflion, it will not be difficult for any men of common 
underftanding to do. Whether the contents o{ the paper 
be true, or.falfe, or malicioMS, is a fad: to be collected 
from circumftances, as much as whether a trefpafs be 
wilful or not, or the killing erf a man with malice fore- 
thought. 44 Whether any a£t was done or any word 
" fpoken, in fuch or fuch a manner, or with fuch or fuch 
44 an intent, the Jurors are Judges. The Court is not 
"Judge of thefe matters, which are evidence to prove or 
44 difprove the thing in iiTue." This is our law, both in 
civil and criminal trials, altho* the latter are by far the 
fnoft material, becaufe what affe&s our perfon, liberty or 
life is of more confequence than what merely affe&s our 
property. 

Were I therefore a Juror, I fhould take nothing impli- 
citly or, upon trull, in this refped, from any man, but 
fhould endeavour to form my own judgment of the mat- 
ter as an impartial Juror, and not as a Statefman : plain 
truth and fad, and common fenfe, and not political con- 
venience, for-fetched inference* or ingenious inuendo, 
being the proper objeS and intent of my oath by the law 
of the land. " The verdifl itfelf is not an aS minifterial, 
44 but judicial, and where the Jurors give it according to 
44 the heft of their judgment, they are not finable. They 
44 can only be punifiied by attaint) that is, by another 
44 Jury, where it fliall be found that wilfully they gave a 
44 verdi& falfe and corrupt. Indeed, were this not la, 
44 they would be but mere.ecchos to found back the plea- 
44 fare of the court." Whereas, Judges cannot refufe to 
receive a Jury's vcrdifi. 

The ftrifl law, 1 know, is pretended to be, that the 
truth of the matter afferted is no defence again ft the 
charge of its being a libel ; but that is a point which I 
fliall never be prevailed upon to receive as law, from the 
authority of any man whatever; and much the lefs fo, for 
the fafliion now introducing (for the firft ticne fince the 
Revolution) of proceeding againft Printers after the Au- - 
thor is known, which breaths a fpirit of perfecution (I 
may fay of cruelty) hardly to be endured. 

The ftatutes againft Slander and Scandalum Magnatum, 
{namely the 3d Ed; I. 2d and 12th Ric. II.) direct only 
that he who ^ fliall be fo hardy to tell or publiib anyrfaUe 
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<c news or tales, whereby difcord or Sander may grovr 
€t between the King and his people, or the great men of 
" the realm, (ball be taken and kept in prifon, until he 
" has brought him into the Court which was the frji 
" Author of the tale." 

If an Attorney-General finds it neceflary in law to 
charge a paper to be falfe, in order to render his infor- 
mation againft it, as a libel, legal ; and that his informing 
againft it for being a true libel, would not only be ridicu- 
lous, but bad in law, he mould prove it to be falfe, or I • 
would never upon my oath find it to be fo, let what mea- 
fure or what magiftrate foever be the object of it ; in rea- 
lity, it would be abfurd to do otherwife. The diftin&ion 
between words fpoken and words written is moft curious. 
For no criminal profecution lies for words fpoken, and 
none are even actionable in themfelves that do not im- 
pute a crime; their truth may be pleaded in juftifi- 
cation, no inuendo is permitted, a Jury aflefles the da- 
mages, and no greater cofts than damages can be reco- 
vered. The calling of names and ufing of abufive lan* 
guage, is not actionable at all, and to ground an action 
fome fpecial damage muft be alledged and proved. Other- 
ways you can only proceed in the Court-Chri/tian for an 
ecclehaftical cenfure. But, if the fame words are com- 
mitted to paper, the writer is a libeller, may be indicted, 
or informed againft; is admitted to plead nothing in 1 
his juftification, and if found guilty, may be fined and 
corporally punifhed, as the King's Bench Judges fhail think 
fit. , 

In truth, the Crown, in a lifcel, fhould not only prove 
the words to be falfe, but likewife (hew, either from the 
nature of the paper itfelf, or from external proof, that it 
was malicious as well as falfe, or I would acquit the defen- 
dant. For, if this were not likewife requiiitc, it might 
very well happen, that a fober and temperate man, who 
wrote very juftly upon the whole againft a bad miniftry, 
might have been mifinformed, touching fome particular 
fact; and then the Attorney-General, after admitting or 
not contefting twenty other charges, might lay his finger 
upon this fingle one, and (hew it to be falfe, and there- 
upon infift upon having made good his information. In 
fuch cafe, I fhould conlider whether it was malicioufly or 
«|PBtonly, that the author had publilhed fiich an untruth, 

or 
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or whether common fame fupported him in it, and {hould 
acquit or condemn him accordingly; for, common fame 
has been refolved to be a good ground of a ecu fat ion. 

In ftiort, the whole of the information is given in charge 
to the Jury, and if they find him guilty at all, they muft 
find him guilty of the whole, that is, that by publiftiing 
fuch paper he is guilty of a libel ; and if they do find this, 
k is not in the power of the KingVBench afterwards to 
determine that the fame was no libel. Therefore the 
charge both of the falfehood and the malice of the paper 
accufed, as well as the fact of publication, (hould be made 
appear, or the Author and Publifhcr {hould be acquitted. 9 
The very ftatutes againft flandering great men only punifli 
Jal/e news and tales^ horrible and fal/e lies. 

Judge Powell* in the trial of the feven Bifhops, fpeak- 
ing of their petition, which was charged as a libel, in the 
information, faid, " To make it a libel* it muft be falfe 
* c and malicious, and tend to fedition j" and declared, 

As he faw no falfehood or malice in it, that it was no 
£< libel." The other three Judges, it is true, were of a 
different opinion ; but their opinion has ever fince been 
held infamous, and his in the utmoft veneration. Indeed, 
Sir Robert Sawyer, as Council, infifted, in the fame trial, 
that " thefalfity, the malice, and /edition of the wiiting, 

were all fa£ts to be proved." And it is'faid, that Lord 
Chief Juftice Holt always afked, " Can you prove this to. 
<c be true ? If you write fuch things as you are charged 
" with, it lies upon you to prove them true, at your: 
4 * peril and a man runs rifle enough in being forced to 
do this. Mr. Hawks, in his excellent Treatife upon the 
duty of Petty Juries, called The Englijbman's Right, 
lays, " When the matter in ifliie, is of fuch a nature, as 
" no a&ion, indictment or information will lie for it 
" fingly, but it is worked up by fpecial aggravations into 
" matter of damage or crime, as, that it was done to 
<c fcandalize the government, raife. fedition, affront autho- 
44 rity, or the 1 ike, with fuch or fuch an evil intent : 
c< if thefe aggravations, or fome overt act to manifeft fuch* 
* c ill defign be not made out in evidence, then ought the 
" Jury to find the party Not Guilty. And if a Jury (hall 
" refufe to find that fuch an a& was done falfly, panda- 

loujly, malicioujly, with an intent to raife /edition, de- 
ft fame the government^ or the like, their mouths are not 
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" to be flopped, or their confciences fatisfied, with thi 

" Court's telling them, You have nothing to do vuifb that y 
" its only matter of form or matter of law, you are only 

to examine the faft, whether he fpoke fuch words, writ 
44 or fold fuch a book, or the like : for, if theylhould igrio- 
** rantly take this for ananfwer, and bring in the prifoher 
« Guilty, tho' they mean of the naked fadr. only, yet 
" the Clerk recording it demand* a further confirmation 
«« thus, Then you fay D. is guilty of thetrefpafs or mifde- 
" tneanor in manner and form as he Jlands indiffed) and fo 
*.< you fay all? And the verdict is drawn up, Tbejfttrorr 
f c do Jay, upon their oaths, that -D* maticiou/fy, in contempt 

of the King and the government, with an 'intent, to fean- 
" dalize the Adminifiration of yuflice, and to bring the fame 
«* info contempt, or to raije /edition, ifc. (as the Words 
" wereWid yfpaie fuch words, publijhed ' fuch a. book) or did 

fuch an ak, agatnft the Peace of our Lord the Kingj his 

crown and dignity." ' . , . 

< :Beftdes, there is a conftituttonal reafort of ihfirtite mo- 
ment to a free people, Why a Jury (hould of themfelreV 
always determine whether any thing be or be rtota-KbeiV. 
It is this, that xiinety-nine times out of an hundred, theft 
informations for. public libels are -a difpute between the 
minifters and the people. Our Progenitors kneW this 
very well, and therefore having aqquiefced in the power 
exercifed by the Attorney General, of informing agaihft 
what he pleafes as a libel, were refolved not to part with' 
the prerogative of judging finally upon the matter them- 
felves ; and, in my poor opinion, had they done* lb, We/ 
Jhould, long before this, not only-have loft the liberty 
of the prefs, but every other liberty befides. No man 
that disapproved the meafures of a court, would venture 
to difcufs the propriety or confequence of them. No 
man wquld venture to utter a fy 11 able in print a gain ft any 
power of office, and much lefs againft any royal pre- 
rogative, however illegally ufurped. He Would be fure 
to be charged with a libel by the Attorney General, and 
to be fined, and perhaps imprifoned without mercy, by 
the King's- Bench, as, in fa£t, happened to Sir Samuel 
Bernardifton, whofe judgment was reverfed by Parliament 
after the Revolution. 

- Before the glorious aera, the Judges held their places a't 

tile King's pleafure, and afled accordingly. Their oath 
.... WJ|g 
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1Mb fhen their only reftraint ; that was fome guard, but 
not a fufficient one, when ^he confequence of a non-com r 
plianoe with Adminiftration would deprive a Judge of his 
livelihood, and faife the indignation and refentmencof the 
Crown. Judges are now for life, and a noble fecurity 
it is ; and yet, unlefe one could infufe them from the 
common failings of mankind, from ambition, avarice, or 
the defire of providing for their families, one may eafily 
conceive that fome influence may ftill take place even in 
a Judge. 

But it is become more neceffary than ever, that the peo« 
pie fhould retain the privilege of determining the law and 
the faft, relative to libels, becaufe their reprefentatives 
haye ktety, by a refolution, declared, that privilege of 
parliament does not extend to the cafe' of a lihel. I had been 
always in an error upon this head before, Which I was led 
into by old cafes. My notion was not taken up in confe- 
quence of the conftru£Hon made by the prefent Court of 
Common Pleas, nor did I, indeed, entirely build upon my 
pwn fenfe of the matter ; but I was fixed in the opinion 
by the authority of that great lawyer Lord Chancellor 
Bgtrton^ who, after having held the great feal for fourteen 
years, with greater reputation than any man before hii»i 
in a folemn argument which he delivered in the cafe of 
the Po/l-Nati, and which he afterwards publifhed himfelf, 
upon a Arid review, and with great deliberation, (fo that 
it is uncontrovertibly his opinion) has laid down the fame 
do&rhie, and cites particularly the old determination made 
i>y the Judges in the cafe of Thorpe. His Lordfhip there 
fays, " Then let us fee what the wifdotn of parliaments 
* c in times paft, attributed to the Judges opinions declar- 
€< ed in parliament, of which there may be many exam T 
pies. In the parliament anno 31 H. 6, in the vacation 
« c (the parliament being continued by prorogation) Thomas 
* 4 Thorpe* the Speaker; was condemned in a thoufand 
•* pounds damages, in an action of trefpafs brought againft 
* c him by the Duke of York 9 . and was committed to prifoii 
<{ in execution for the fame. After, when the parliament 
?*. wa$ re*affembled, the Commons made fuit to the King 
i* and the Lords, to have Thorpe, the Speaker delivered, 
" for the good exploit of the parliament ; whereupon the; 
** Duke of ;York!s: caunfel declared the whole cafe' at 
f* la/g«. The Lords demanded the opinion of the Judges, 
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44 whether, in that cafe, Thorpe ought to be defivefbl 
44 out of prifon by privilege of parliament : the Judges 
44 made this anfwer, That they ought not to .determine 
44 the privilege of that High Court of Parliament ; but, 
44 for the declaration of proceeding in lower Courts, in 
44 cafes where writs of fuperfedeas for the privilege of the 
44 parliament be brought unto them, they anfwered, 
44 That if any perfon that is a Member of Parliament be 
44 arretted, in fuch cafes as be not for treafon or felony, or 
44 for Jurety of peace, or condemnation had before the 
44 parliament, it is ufed that fuch perfons be releafed, and 
" may make Attorney, fo as they may hare their freedom 
44 and liberty freely to attend the parliament." 

The Lords, in the following reign, moft folemnly ra- 
tified this do&rine in the famous cafe of the Earl of 
Arundel^ by a refolution nemine contradicente ; and then 
prefented to the King, the following remonftrance, "May 
44 it plcafe your Majefty, we the Peers of this your realm, 
44 now affembled in parliament, finding the Earl of 
44 Arundel abfent from his place, that fometimes in this 
44 parliament fat amongft us, his prefence was therefore 
44 called for ; but, hereupon a meflage was delivered unto- 
44 us from your Majefty by the Lord Keeper, that the Earl 
44 of Arundel was reftrained for a mif demeanor^ which was 
44 perfon al to your Majefty, and had no relation to matter 
44 of parliament : this meflage occailoned us to enquire 
44 into the ads of our anceftors, and what in like cafes 
44 they had done, that fo we might not err in any duti-, 
44 ful refped to your Majefty, and yet preferve our right 
44 and privilege of parliament : and after diligent fearch 
44 both of all ftories, ftatutes and records that might in- 
44 form us in this cafe, we find it to be an undoubted 
44 right and conftant privilege, That no Lord of Parlia- 
44 ment, fitting in the parliament, or within the ufual 
44 times of privilege of parliament, is to be imprifoned 
• 4 or reftrained (without fentence or order of the houfe) 
44 unlefs it be for treafon or felony, or for refu/mg to give 
44 fecurity for the peace ; and to fatisfy ourfelves the better, 
44 we have heard all that could be alledged by your Ma- 
44 jefty's learned Council at Law, that might any way in- 
44 fringe or weaken this claim of the Peers, and to all that 
44 claim be flic wed and alledged, fo full fatisfe&ion has 

« been 




" queftion made of this privilege, have una <wr*conftnted 
« that this is the undoubted right of the Peers, and inviol- 
" ably has been enjoyed by them." 

Now what my reafoning from fuch premifes moft be, 
may be eafily guefled. It was thus : Members are clearly 
intitled to Privilege in all mifdemeanors, for which fureties 
of the peace cannot be demanded. But, fureties of the 
peace cannot be demanded but in a&ual breaches of the 
peace. The writing of any thing quietly in one's ftudy, 
and publifhing it by the prefs, can certainly be no adual 
breach of the peace. Therefore, a Member who is only 
charged with this, cannot thereby forfeit his Privilege. 

I thought that no common man would allow any writ* 
ing or publifhing,' efpecially where extremely dandeftine, 
to be any breach of the peace at all j and that none but 
lawyers, on account of the evil tendency fometimes of 
fuch writings, had firft got them* by confine ftion y to be 
deemed fo. I had no idea that it was poffible for any 
lawyer, however fubtle and metaphyseal, to proceed to 



prefs, to be an aftual breach of the peace, as this laft 
fcemed to exprefs, ex vi termini^ fome politive bodily in- 
jury, or fome immediate dread thereof at leaft ; and that, 
whatever a challenge, in writing, to any particular might 
be, a general libel upon public meafures, could never be 
conftrued to be fo. And I knew it was not required of 
any one in matters of law, to come up to the faith of an 
orthodox divine, who, in incredible points, is ready to fay, 
Credo quia impoffibile eft. 

Indeed, I had originally conceived, upon a much larger 
fcale of reafoning, that freedom from arreft for a libel was a 
privilege incident and neceflary to the Houfe of Commons, 
becaufe it was a fafe-guard againft the power of the Crown, 
in a matter that was almoft always a difpute between the 
minifter and' the fubjeel:, and no more than a natural fe* 
curity of perfon for an independent part of the legiflature, 
againft the arbitrary proceedings of a King's officer, in the 
ieaft afcertained of all imputable offences. But this point 
has been lately cleared up to the contrary in St. Stephen's 
chapel, upon a debate of two fucceffive days, the laft of 
which continued from three in the afternoon till two in 



far as to decide 




the 
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fht mor/iing*. And,: I lament my not hearing a very 
long, Refined and elaborate fpeech of a certain candid 
lawyer, the prod u 61 of . family learning and patriotifm* 
nor the finer wove oration of a great judiciary ; which 
have been highly celebrated, and were made at different 
times and places, in order to eafe peoples minds of fuck 
chimeras as mine, and to convince the impartial part of 
rnankind, that a libel is not only an a&ual breach of the 
peace, but fcarcely diftinguifljable in a court-lawyer** un- 
der (landing from treafon itfelf, Neverthelefs; the Com- 
mons of England at large^having come to- no new compact 
pr furrender of ancient privileges, ftill poflefc their old right 
of being judges of the law in 4 libel. 

I cannot help adding too, with regard to- pledges for 
good behaviour, that in my apprehenfion, they are not 
demandable bylaw in the cafe of a libel, before convi&ion; 
for this mifdemeanor is only a breach of the peace by 
political canftruftion, nothing being an actual breach of 
the peace, but an aflault or battery, the doing or attempt- 
ing to do fome bodily hurt. Now, furety for the peace 
is calculated as a guard from perfonal injury ; and articles 
of the peace can only be demanded from a man, who 
by fome pofitive a& has already broke the peace, and 
therefore is likely to do lb again $ or where any one will 
make pofitive oath, that he apprehends bodily hurt, or 
that he goes in danger of his life. The articles which 
are every day exhibited in the court of King's Bench, are 
always for the prevention of corporal daopages. No 
cafe is fo common as that of women exhibiting articles 
of the peace againft their hufbands ; now, I do not be- 
lieve, that if any wife was. to allege, a? a foundation for 
fuch articles, her hu(band!s having wrote a libel againft: 
her, let the libel be ever fo falfe, fcandalous and malici- 
ous, that Lord Mansfield would make the hufband find 
fure(ies for the peace, or for his future good behaviour on 
that account. Now, in the cafe of a public libel, there 
is nobody who can come into the court of King's Bench 
and exhibit articles of the peace againft the writer or pub* 
liflxer, fwearing that he believes himfelf to be in danger 

* Vide the printed Votes of Wednefday the 23d of November 1763, an4 
Tbusfday the 24th of November 17$ > 
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*f bodily Hurt from bim, of that he waits in fear of his 
life. : * - ■ - .. .. / ... 

Another : reafoh wMi<^'OT<jtfgly weighs with me is % 
that the writfers upon baily oirihe delivery of- a^manV 
perfon from prifon, never nientions furetics for the be- 
haviour, in any cafe pf a libel or conftruilive breach of 
the peace j ana yet it would have", been material for thein 
fo to have done, if fuch fecufity muft be give/i befbje a 
man could obtain his liberty. My Lord Coke has wjotc 
ait exprefs treatife upon bait and malnprife, and confidered 
Ae* writs de komine replejrtArido'f'dk odia & atia 9 , and 
Habeas Cvrfus 9 'aitfi 'ytt It w jplaln he had no imaj^nitioa 
of the. thing. He fay's, "Sail and mainprifc is,", wtien a 
" man detained" in prifon for a"ny offence: for which, he. 
« is bailable or mainprizable by law, is . a complete 
44 judge cr Judges of that offence,' upon fufficTeritf fii^ef 
lt ties*, bound for his appearnce and yielding of his tody, 
#< delivered out' of prifon.; As-fot example, if a man ioc 
€t indited <Jf any felonies* piiblilhing of ajiy J^dttiou* 
;** books, &c. Wnt rary to the form of an aft m&Ie in the 
* c 23d. year of. Queen, Elizahcth, he may be bailed, for 
*• thetwfthce i$' inadef felony, and bail and maiflprifie,not 
"prohibited."'/ ' ■; 

Befidrt-; for words- fcandatous in themfelyc$ or attended 
with consequential .damages, or for a libel, the.party tra- 
duced cart only bring an aclrofi of trefpafs on the cafe, 
which adion, however, lies merely for a wrong dob* 
without force, but againft the. peace, that is., for a con-r 
frttiftve breach of the peace. For, if it were an aclual 
breach of the peace, an action of trefpafs with force and 
arms would lie, as it does for an affault and battery and 
falfe imprifonmcnt; but, I believe no lawyer ever heard of 
fuch an a£Kon being brought either for words, or for a 
Jibcl, or would fay that in either cafe it would lie. This 
therefore is a proof that the Law doe* hot regard a mere 
libel as an aSlual breach of the peace. 

The notion of purfuing a libeller in a criminal way at 
all, Is alien from the nature of a free constitution. Our 
ancient common law knew of . none but a civil remedy* 
by fpccial adtion on the cafe for damage incurred, to be 
aflkffed by a jury of his fellows. There was no fuch 
thin^ as a public libel known to the law. It was in order 
po gratify feme of the great men, in the weak reign of 

Richard 
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Richard the 2d, that fome ads of parliament were palled, 
to give actions for falfe tales, news, and flander of peers 
*dr certain, great officers- of ftate, which are now termed 
de fcandalis magnatum. Before that time, j>r at molt the 
3 Edward I. no mere words were actionable : There muft 
be fome fpecial damages to found an action, which muft 
be laid and proved. The doctrine in courts of common 
law ftill continued to be, that " no writing whatever is 
*' to be efteemed a libel, uhlefs it reflect upon fome parti- 
* € cular perfon." And they will not fuftain actions at all 
for obfceri'e difcourfes, by word of mouth or writing, of 
for ribaldry. They leave fuch fpiritual concerns to the 
ecclcfiafiical cenfures of Courts-Chriftian. 

The. whole doctrine of libels, and the criminal mode 
of profeduting them by information, grew with that ac- 
carfed court the ftar-chamber. All the learning intruded 
upon ,us fit libeliis famofis was borrowed at once, or rather 
tranflated, from that flavifh imperial law, ufually deno- 
minated The 1 civil law. You find nothing of it in our 
Books higher than the time of Q- Elizabeth and Sir Edward 
Coke. 

But if any writing (hould be a libel, and be profecuted 
only as fuctf, it is in vain afterwards to call it " abominable 
or treafonable," with any idea that fuch epithets will war- 
rant an extraordinary proceeding in the profecutor. This 
end indeed it may anfwer, and a very diabolical one it is ; 
it may ferve to found a pretence for demanding exceffive 
Jpail, which if the fuppofed libeller cannot find he muft 
lie in prifon : however, as there have feveral acts of parlia- 
ment paffed from time to time forbidding exceffive bail, 
particularly the Habeas Corpus act, and as the Houfe of 
Commons have even fince in the cafe of Lord Chief 
Juftice Scroges, exprefled their deteftation of fuch op- 
preffion, a Judge is not now fo likely to put this mode 
of tyranny in ufe. But if the doctrine of fecurity for the 
peace can be eftabli(hed, I do not fee what (hould hinder a 
time-ferving magiftrate, from infifting upon ever fo enor- 
mous a pledge eo nomine: The Judge might fay, I have taken 
moderate bail ; but, I found he was a man of parts, much 
dif-inclined tohisMajefty's meafures of administration, and 
had reafon to think he would ftill write againft them, which 
could not fail of raifing a dangerous fedition, and therefore 
I thought the beft way was to take fuch a pledge for hi> 
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good behaviour for feven years, as would deter him frotft 
writing anything that could poffibly be deemed a libel; for 
if he did, he would forfeit his caution -money, and That 
would be fo great a lofs, it would abfolutely ruin him* 
I did for the beft ; and, I do not know that there is any 
ftatute which prefcribes any meafure for fecurity of the 
peace. Now, fuppofing a chief Juftice was to be com- 
plained of for fuch an oppreffion, as a grofs fraud on thfc 
(pint and intention of the Habeas Corpus ad, and the 
Houfe of Commons were to inquire into the matter; if 
the adminiftration which he ferved was then prevalent, it 
might perhaps be very difficult to obtain any cenfirre of 
the pradice : but, if that could be done, it is highly im- 
probable they would go any farther ; and, at the worft* 
his Lordfhip would get off without any fine upon himfelf, 
as well as Chief Juftice Scrooggs did. To fay the truth, 
and to fpeak out upon fo material a fubjeft, I cannot help 
imagining that this word treafonabk or traitorous, is fre- 
quently thrown into the charge againft a fuppofed libelled 
by an Attorney General, for the purpofe of affording 
colour for the demand of high bail, and* if poffible, 
enormous fecurity for the good behaviour. 

Had this pradice of furety for the peace upon the charge 
of a libel prevailed in Charles the lid's time, it is incon- 
ceivable that the legiflature fhould not have mentioned it 
by name in the Habeas Corpus aft. The patriots whfc 
procured that ftatute, evidently meant to have a delivery 
of the body in all cafes not capital by bail, and muft cer- 
tainly think by the words fpeedy relief of all perfotis impri+ 
fined for criminal or fuppofed criminal matters, that they 
had provided for all cafes of tnifdemeanor. Nay, after 
this, if Surety for the Peace or Behaviour had been taken 
ki Libel, can it be conceived that it would not have 
been complained of and redrefled in the Bill of Rights, 
as being, equally with exceffive bail, a mean to elude tbi 
benefit of the laws made for the liberty of the Subjecls, utterh 
and diredly contrary to the freedom of this realm, and which 
ought not to-be required ? 

It is no excufe for this novel attempt to fay, that 
Judges take the fame fureties for appearance and for the 
peace, and make the one the meafure of the other; be^ 
caufe they are certainly hot obliged fo to do, and might 
D perhaps 
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perhaps on fomc occafion fee reafon to do otherwife ; be- 
fides, a man might forfeit his pledges for the behaviour, by 
fome fubfequent imprudence, altho' he might be acquitted 
of the charge which had-occafioned them, and this could 
never be the intention of any legiflature. 

In fpeaktng of fureties, I have not entered Into the dif- 
ference between thofe for the peace, and for the good behavi- 
our \ but the latter are certainly by much the moft to be 
dreaded. For 44 furety of the peace cannot be broken 
44 without fome acl, as an affray or battery, or the like. 
<4 Whereas (according to my lord Coke) furety de bona 

i*ft u y or good abearing, confifts chiefly in that a man 
" demean himfelf well in his port and company, doing 
44 nothing that may be caufe of the breach of the peace, 
44 or of putting the people in fear or trouble." In fhorr, 
it affords more room for a latitude * of confrru&ion, or 
for a Judge's difcretion, which is very apt to operate 
againft the fubjedr, and fhould therefore be ftudioufly 
avoided. 

The truth is, at common law, furety for the good be- 
haviour could be demanded in no cafe before convidion by 
a jury. Binding to the good behaviour was a difcretion- 
nary judgment, given by a court of record, for an offence 
at the fuit of the King, after a verdi&j trial by his peers 
being an Engl ifh man's birth-right in all charges, not to- 
be taken away but by adt of parliament. 

44 Originally, wardens or confervators of the peace, were 
• c wont to be ele&ed in the full county before the (heriff ; 
44 they had only co-ertion or prehenfion in a few cafes, and 
<c nojurifdiftion in any caufe. 

46 But, when young Edward the 3d, by the means of 
" his mother and Sir Roger Mortimer, had forcibly got 
44 poffeflion of his* father's crown, He inftituted keepers, 
" commiffioners, or juftices of the peace, as fo many 
44 fpecial eyes and watches*- over the common people, 
" whereby the ele&ion of confervators of the peace was 
" taken from the people, and tr an Hated to the alignment 
44 of the King. Thefe juflices were not ordained bow- 
* 4 ever, to reduce the people to an univerfal unanimity, but 
44 to fupprefs injurious force and violence againft the per- 
44 fon, his goods or pofleffions. . In this matter of the 
64 peace (continues Mr. Lambard ) the law X>( God re- 

"fpefta 



( *3 ) . 
" fpefls the mind and conscience, the laws of men Jo 
* look but to the body, hands and weapons: and there* 
** fore, furious gefture and beaftly force of body (and not 
44 ev^ry' contention, fuit and difagreement of minds) is 
" the proper fubjedr, about, which the office of the juftices 
u of the peace is to be exercifed." 

Before the 2d of Edward 3, juflices could only report 
to the parliament; but, by that ftatute, they had power 
to punifli difobeyers, and Tefifters, And the 34th of the 
fame king enadfe, that in every county ftall be af- 

figned for the keeping of the peace one Lord, and with 
" him three or four of the molt worthy*1n the county, 

with fome learned in the law, and they fliall have power 
tt to reftrain misfeaforsj rioters, and all . other barrators, 
4< and to purfue, arreft, take, and chaftife them, accord- 
«' ing to their trefpafs and offence ; and to caufe them 
€< to be imprifoned and duly puniAed, according to the 
< c law and cuftoms of the realm ; and alfo to inform of 
<c them ; and to inquire of all thofe that have been pil- 
u lors and robbers in the parts beyond the fea, and be 
M now .come again, and go wandring, and will not 
" labor as they were Wont 5 and to take and arreft alt : 
" thofe that they may find by indiflment, or by fufpicion, 

and to put them in prifon ; and to take of all them 
*« that he not of good fame, where they fliall be found, 
<c f u ffi cl * n t furety and mainprize of their good, behaviour 
" towards the King and his people, and the other duly 
" to puni(h, to the intent, that the people be not hf fuch 
iC rioters or rebels* troubled nor endamaged, nor th/ peace 

blemi(hed, nor merchants nor others pajjing by the high- 

ways difturbed, nor put in the peril which may hap- 
" pen of fuch offenders." Now, it is plain, this ftatute 
regards nothing but a&ual offenders, rioters, barrators, 
rebels and highwaymen : and furety for the behaviour* 
cannot be taken thereby, but of thofe who are on ftrong 
ground fufpe&ed of fome fuch adual breach of the peace., 
This law, neverthelefs, is the origin and the fole foundation 
for the-prefent demand of fureties for the good behaviour 
before convi&ion; and what is not warranted by the 
proviftons of this aft, is illegal and unwarrantable, the 
.common law permitting no fuch thing, and the fame be- 
ing in ijtfclf derogatory of the rights of a freeman. 

D 2 Indeed, 
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Indeed, Tome particular ftatutes in fubfequent reigns^ 
have directed furety for the good Abearing in cafes 



the prelent queftioo, and therefore need not be touched 
upon here. 

To return then to the 34th Ed. 3.^ It appears (I think) 
uncontrovertibly from the penning, of that ftatute, as 
veil as from the acceptation of it among our anceftors* 
and the conftrufiion of anticnt lawyers^ that fecuritv for 
good behaviour cannot be required, but where a man lhews ( 
juft caufe to apprehend fome bodily hurt tp be done to him- 
And in fuch cafe, the peace, -m^gift rat e muft con-, 
yene the perfon charged, inquire and find him not to be, 
of good fame where taken. He mud examine into the: 
truth of the matter alledged, try and adjudge it upon fa* 
tisfa&ory teftimony or evidence of . the thing, unlefs he 
jfiw it with his own eyes, before he can legally demand, 
gay furety fpr good abearing, or know what to take :, for, 
he a£h judicially. In fhort, main prize for the behaviour, 
(whether by bond to the King, pledge or caution) rnufl: 

by a regular proceeding of record. In fa&, none but 
a judge of record (which a juftice of peace is) can take a 
recognizance, becaufe the acknowledgement of the fum is 
%o remain as a matter of record. £very recognizance for- 
the peace is exprefly directed by the 3d Henry 7, to be 
certified to the next ftffions. And, Before the reign of 
James I. it was, not imagined that fecurity for the be- 
haviour could be taken by one juitice, and all the books 
in his time recommend two. Nay, binding to the be- 
haviour, u fed always to be done in open feffions; and 
the bed opinions now are, that a juftice ads illegally, if 
he bind any man to his behaviour for anv longer time 
than until the next fcffioiis of the peace. My Lord Hale 
fays, " This binding, tho* expreffed generally, and with- 
cs out any time limttted, is not intended to be perpetual, 
€t but in nature of bail, viz. to appear at fuch a day at 
€t the feffions, and in the mean time to be of good, beha- 
f < viour." 

Indeed, by fupplicavitfrpm theChancery orKing's Bench, 
a juftice may be commanded to take iurety for the good 
abearing of any particular perfon ; and then in obedi- 
ence to the writ he muft do fo, for he ads only mini- 
sterially. 




But, thefe fpecial ftatutes are out of 
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Serially. The uipreme courts, however, are comkaanded 
by " the 21ft James I, to, grant no procefis of the peace 
for good benaviour, bu$ upon; motion is open* court* 
« and declaration in writing ?nd upon oath, to he er- 
« biblted \xj the party dejfongfiich procefs, of the caute 
«* for which fob procefs (haU! be .granted ; the* motion 
and declaration to be mentioned on the back of the 
" writ ; arid if it (hall afterwards appear that the caufes 
are untrue, the court may order ujls u the party 
U grieved, and commit the offerer till paid/' This .aft 
V$ profeffedly by its preamble made to prevent fiusty for 
^he behaviour oeiiig unjuftly 44 procured upon, oath* pe- 
" reraptorily and corruptly taken, and upon ralfc Juggcf- 
" tions and furmifes," which, foewi that it ia only to be 
awarded after a folemn examination, into the truth of the 
caufe fuggeftcd, upon ftrong aqd (aasfaaoiy evidence in 
open court, in the face of mankind.- 

What then muft one think of any court of jufh'ce that 
(ball, upon the caption of a ixifui a* a libeller, refute to let 
him tp bail hefore he has entered Jifce*vife into recognizance 
for. his behaviour^ and even that without limit of time ? 
An Attaxnqyvgeneral, at t^teioftig^tion of a peevifli and 
fufpicious m\ni^ r > m *y* charge any paper a*, a libel, and 
any man tbe^uthor or wfflfiMr,.** oJfw> y without 
oath, or the fludaw of legal proof ! The information, 
may be filed, pjocefc taken, out and executed, 'and the 
fuppofed libeller obliged to become* bound in a heavy fum 
^or his good behaviour; and yet the information may 
never be tried, or withdrawn, j*or the recognizance re- 
leafed J N^y,, if the fame perfon (hould afterwards be 

Suilty of any petty conflru&ive mifdemeanor or breach of 
ie peace,, it, might be pretended that he had forfeited hit 
former heavy recognizance ; fo that he would be pun- 
ched, not in proportion to his real tranfgreffion, but to 
5>nc that w,as only fuppofed : and This in a country where 
the law prefumes every man to be innocent until he be 
found guilty ! In plain words, it is a libel on die con- 
stitution tp hold fuch doctrine, and in a judge, a breach 
of his truft (which is treafon at Common Law) to fupport 
it. It would render every EngliKh fubjedh, by poffibility, 
a mod miserable fettered Have, Mr; Selden knew well 
4^e contrary, and therefore fuffered himfelf to be re-im- 

prifoncd 
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pri&ned rather than fubmit to fo lawlefs a demand of the 
crown y and in his own perfon to afford a precedent for 
what might afterwards be attempted againft others of his 
fellow^ fubje&s. He was a great lawyer and a true repre- 
sentative of the people in parliament, in oppoiition to the 
tyrannical procedure of an arbitrary court and its fubfervient 
judges^ that would have held every man in mifericordia 
regis, if they could. 

Having fecn what the words of theftatute, creating this 
power, are; let us now look .at the commiffion for the 
peace framed in cohfequence of it : premifing that no 
ufage, royal proclamation, or. expofitton of a judge, will 
make bw in this cafe, that is not warranted by the cxprefs 
words pf the ftatute, and that -the fame being a penal fta- 
tttte it nmft be coitftru^'ftn£Hy. 

:. The-claufe in the old commiffion of jufttces of the 
peace, authorizing them to take furety of the peace or 
good behaviour, confines the fame to afhial breaches of 
' the peaces that is, threats of bodily injury, or the burning 
of their habitations, and is in thefe words, " ad omnes 
« fllos qui attcui de populb tioftro de corporitns fuis> vel 
" de j intendio domorum (tiarum mirras fecerittt, ad fuffi- 
€t cientem iecuritateni de pace vel de bono geftu, erga 
C€ nos & populum • noftrum, inveniendam, «c," And 
the word* fettled in James the iftYtimrand now purfued, 
are, " To keep, and caufe to be kept, all ordinances and 
*< ftatutes for the good of the peace, &c. and to chaftife 

and punifli all perfons that offend, according to the form 
«* of thofe ftatutes and ordinances ; and to caufe to come 

before you all thofe, who to any of our people con- 
«« eerning their bodies, or the firing of their houfes } have 
<* ufed threats, to find fufficient fecurity for the peace or 
, «' their good behaviour, towards us and our people; and, 
" if they (hall refufe to find fetch fecurity, then them in 
" our prifons until they ihall find fuch fecurity to caufe to 
" be fafety kept. We have alfo affigned you to inquire 
« the truth more fully by the oath of good and lawful men, 
" &c. of all thofe who in companies againft our peace, 
« in difturbance of our people, have gone or rode, or 
" hereafter {hall prefume to go or ride: and alfo of all 
"thofe who have there lain in wait, or hereafter (hall 

* c prefume 
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" prefume to lie in wait, to maim, or cut, or kill out 
"people." 

Now, this commiffion is grounded evidently on the 
fiatute of Edward the 3d, derives its force from it, and 
needs no comment to apply thereto the ieveral parts of 
it. It confirms abundantly the ' dodrine I have advanced* 
Indeed, the legality of requiring furety of good behaviour 
for Arfon, feems very queftionable, as not comprifed 
within the s£t. However, nobody will objeft to it, as 
being a fecurity agaihft being burnt in one's bed, by any 
man who fhall threaten, or, by lurking about die houfe 
at night, (hall indicate an intention of fo doing. It is 
moft certain, neverthelefs, that furety for the peace or the 
behaviour could be demanded in no cafe whatever at com- 
mon law, before conviftion, that it fprings wholly from 
fiatute law within time of memory, and that the fiatute 
authorizes it only in cafes of real perfonal danger ; where- 
fore it may very well be doubted upon what legal bottom 
it can be extended farther. In the reign of Edward the 
4th, it was determined, that it ought not to be granted to 
a man who fliall demand it becaufe he is in fear that an- 
other will take and imprifon him ; by reafon that he may 
have a writ de homine replegiando, or an a£tion of falfe 
imprifonment whereby he may .be repaired in damages. 
This may be too ftrict a conftru&ion. But it is a proof 
that our anceftors thought the fiatute ought to be ftridly 
conftrued, and that furety of the behaviour was only to be 
had as a protection from bodily maiming or defiru&ion, 
indicated and proved by threats of immediate injury, by 
the wear of dangerous and forbidden arms, or by wander- 
ing and lurking about highways,, and other fiifpicious 
places, in a fufpe&ed manner. It has been refolved that 
this fecurity cannot be demanded for fear of harm to Ser- 
vants, cattle, or goods; altho' a fervant.may demand it 
for himfelf in his own perfon like any other man : and it 
is never to be awarded by any magiftrate but upon credible 
oath, or upon his own view, of a fufficient caufe. My 
Lord Coke fays exprefly, that " flanderous words are not 
" a breach of the behaviour, for tho 9 fitch words are 
" motives and mediate provocations for breach of the 
" peace, yet tend they not immediately to a breach of the 
" peace, like a challenge, &c»" Many ftrange difcre- 
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tionary deviation*, however, from the Words of tfiV 
ftatute, have been made and upheld with forced con* 
ftrudions by judges, in the flux of time ; until, in the 
latter end of James the ift*s reign, it came to. be afferted 
by Mr. Dalton, in his book, that fwety for the behaviour 
could be demanded of libellers* I prefume, however*- 
he muft mean for fuch a libd on feme particular per foil 
as cKredly and immediately tends to provoke him to fight ; 
for, I believe, it has been referved to our day, and to the 
complement of crown -law by Serjeant Hawkins, to have 
it maintained either in print or at die bar,, that fuch fiurety 
can be. required for any public libel, or for a Ubel on any 
particular perfon not dinsflly tending to an immediate 
breach of the peace. Be this a* it may, the polttton is not 
warranted by any a& of parliament, and is therefore ab* 
iblutely illegal. 

It has been refolved " That feditioa cannot be com* 
" mitted br words,- but by public and violent adion." 
And my Lord Coke brmfelf (the introdu&or, fofterer* 
maturer and reporter of the prefent ftar-chamber doctrine 
about libels) relates «« that in the 30th of Q. Elizabeth* 
•* one King with Aire ties was bound by recognisance to 
" appear at the next ieffions, and in the mean time to be 
" of the good behaviour. That he appeared and was #'*« 
44 ditted for flanderous words fpoken," finct bis binding* to' 
a fquire, namely, Thou art apelter a Ijar 9 and has talaT 
my Lord jleriesj and for breaking and entering the fquire 9 * 
cUfe and chafing and vexing his cattle, and for calling hint 
afterwards a drunken knave. That the indi&ment was re- 
moved afterwards into the King's-Bench, and there it 
was debated divers times .both at the bar and the bench ; 
whether admitting all that it contained in the indi&ment 
to be true, any thing therein was in judgment of law a 
breach of the faid recognizance* And that it was refolved* 
" neither any of the words, nor the trefpafe were any 
" breach of the good behaviour, for. that none of then* 
44 did tend immediately to .the breach of the peace, for 
" tho' the words liar and drunken knave are provocations, 
w yet tend they not immediately to the .breach of the 
u peace, as if King had challenged the fijuire to fight 
" with him, or had threatened to beat or wound him* 
"or the >ike, for thefetend immediately to. the breach 
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of the p6ace, to a trefpafs on the per (on, arid there- 
c< fore are breaches of the recognizance of the good be- 
c< haviour." 

" Surety of the peace alfo (according to fome great 
<c authorities) is not to be granted, but where there is a 
*« fear of fome prefent, or future danger, and not merely 
" €< for a- trefpafs or 'battery; or any breach of the peace 
" that is ptifl} for this fort of furety is only, for the fecu- 
" rity of fuch as are in fear" ■ • 

Dr. Burn, after giving a fuccincl and clear hiftory 6£ 
the feveral extenfions of the fenfe of the ftatute, cafe. aftsi; 
cafe, and reign after reign, with ftriking propriety r.emarks, 
that " one great inlet, to the larger and* at length almoffc 
c * unlimited interpretation of the words,' was an adjiidica^ 
" tion in Hertry the Seventh's tirrie, 'That it was lawful 
4< to arreft a man for the good behaviour, foe haunting a 
u fufpe&ed bawdy-houfe, with w.orrien of bad fame 
arid concludes with the following, judicious refleclioris,: 
44 Thus the. 'fenfe of this ftatute Has been extended, not 
" only to offences Immediately relating to the peace, but 
** to divers mifbehaviour not direftty tending to a breach^ 
<c of the peace ; infomuch, as it is become difficult tq 
u define how far it fliall extend, a'nd where -it* (hall flop.- 
" Therefore, the natural and received fenfe of any ftajute' 
u ought not to be departed from without extreme ne'eef- 
<c fity ;t for, one conceflion will riiak'e way for another,. 
" and the latter will. plead for the* fame right of admiflioa 
" as the former J* • . 

Let the legiflature interpqfe therefore, wh£n they (ball 
think fit, and feeihe public fafety requires it ; but, I hope, 
no crown Judge will ever prefume, for the future, to do 
more than jut dicer e, and not jus dare. Every day makes' 
one more fcnfible of the wifdom of Arijlotles counfel .in. 
making' laws " S^uoad ejus fieri poffit, cjliamplurima leglbus 
" ipfts definiantur,. quajn paxiciffitna judicis arbhrio relin-' 
" quantur." If Judges are not bound faft with chains 
of laws 9 cuflomS) ordinances* and ftitutes, it is impoflible" 
to divine what a fervile Chief Juftice may not one day give* 
but for law, to gratify the fpleen of* an anxious miniftfcr *. ' 

* Whoever is inclined to enter fully into this important part of the law, 
Surety for the Behaviour, (hould confute IMarfow,. Crt>rh£roiV Lamba/d's '" 
Kircuarcbyc, Pulton de Pace, Fitiherbert's and Burn's Juftice, &c. 
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And fuch a horror have I, particularly, of the intro-* 
thi&ion of any new criminal law into this country, that,, 
were it to happen, rather than fubmit thereto, I fhould 
Jbe even for accompanying a noble Law-lord to Ul- 
tima fhulii which, by the fliiver he fpoke of. it with, I 
guefs muft be Scotland, the very northern fcrag or bleak- 
eft barebone of the iftand. A man would fly any where 
Id fuch cafe. 

" When the ArchbHhop of Canterbury and fix other 
JBifhqps were called into the Council-chamber by James 
the id, and only prefled to enter into a recognizance, 
«' They faid, they were informed that no man was ob- 
€i bliged to enter into recognizance, unlefs there wens 
** fpecial matter againft him, and that there was oath of 
«' it made againft that perfon j and at laft they infifted 
•« there was no precedent that any member of" tne Houfe 
«< of Peers fhould be bound in recognizance fir mifi/ct 
«« meanor. The Lord Chancellor ( Jeffreys) faid there 
" were precedents for it ; but being deiired to name one, 
** he 'named none. . Thereupon the Archbifbop declared 
he had the advice of the beft council, and they had 
" warned him of this/ 9 Let me a(k then, whether the 
privilege of parliament is greater in one houfe than in tha 
other ? 

It is further obfervable, that there is no adjudged eafa 
where this demand of furety for the peace in libel, ha* 
been determined to be legal ; the crown hath in fome 
cafes, as in that of Mr. Amherft and others, after infill- 
ing upon it, avoided having the point; determined, and 
fennquiflied the claim to it, but not till the laft minute : 
it is contrary to the general principles and notions of law ; 
and it may be the means of great oppreffion. Any gen* 
tleman would' therefore ferve his country, by refiftingfuch 
* lawlefs demand, and by having it folemnly argued, upoa 
the firft occafion. 

When a man is charged with a libel, by an arbitrary in- 
formation ex officio, he muft cry out, like a Roman of old Ai 
Provoco ad Populism ; I appeal to my country, that is, tp 
a Jury of my equals. I will give bail for my appearance, 
to try the validity of this charge before them, but I will' 
do nothing more. I never heard till very lately, that Aj- 




fibeffer, could infill upon his giving fecurities for his good 
behaviour* It is a do&rine injurious to the freedom of 
every fubje& ; derogatory from the old conftitution, and 
a violent attack, if not an abfolute breach, of the liberty 
of the prefs. It is not law, and I will not fubmtt to 
it. 

What makes me mfift the more upon all thefe point* 
is, an aflurance that the legal methods of proceeding tit 
every cafe of libel, are fufficiently feverc, and that therei 
fore all illegality is totally inexcofable. The profecutioit 
is heavy, and if the fuppofed offender be found guilty by 
the Jury, his punifliment may be extremely grievous* 
After the trial, all the circumftances that appeared are 
reported, by the Judge who prefided, to the Kings Bench % 
and this Court gives judgment thereupon* after delibera-> 
tion, and both can and will proportion the puni&ment to 
the cafe. They may, after conviction, pillory, fine, im-< 
prifon, and even infift upoa fureties for the good behavi- 
our, according to the nature and degree, the mifehie- 
voufriefs and tendency of the libel. In bad times, Sir Sa- 
muel Bernardifton, for letters not very extraordinary, was' 
fined 10,000 1. In good times, Shebeare, for the moflr 
feditious and treafonaHe libel that could be penned, was 
fined in no very great fum on account of his circumftances, 
but was pilloried, committed to prifon for two years, and 
obliged to find fecurlty for his behaviour, U a pretty 
tolerable fum himfelf and two fureties in as much more, 
for fevea years to come. This may be done in the re- 
gular way of proceeding, and feems to be as much power 
'of punifhmenr as can be wanted, for a mere mifdemeanors 
becaufe I prefume nobody chufes to revert to the addi- 
tional punilhments infli&ed before the ftar-chamber was 
fupprefled ; fuch as public whippings, burning in the face, 
flitting the tongue and noftrils, cutting off the nofe and 
ears, and long or perpetual imprifonmetit ; which vPatf 
the treatment of writers againft Adminiflration in thofe 
days, and Was abfolutely infl idled at one time upon the 
three liberal profeffions, in the perfons of a^clergyman, a 
councilor, and a phyfician* 

If the libel be upon the Legiilature, and the ttbeljer a 
Member, the ffoufe will expel him, as Queen Anne's 
Tories did Sir Richard Steele, for charging the Queen, 
,£2 and 
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and her Miniftry, with a defign of breaking the eftaWifli- 
ment and introducing the Pretender ; and, yet, I fuppofe, 
now a-days there is nobody who doubts in the leaft that 
•Knight's having publiftied the truth when he faid fo. In- 
deed, he admitted himfelf the Author of the paper com- 
plained of, fo that the then Commons were not obliged tQ 
help that neceflary fa£fc out, by the reception of teftimony 
npt upon oath. . Nay, the Courtiers of that day thought 
the punifhment of expulfion alone fo fevere (although 
Sir Richard's creditors were not more numerous than 
Mr. Wilkes's) that they Hopped there, and carried on no 
profecution againft him in Weftminfter Hall, or any where 
lift. 

I do not tourh again upon Mr. Wilkes in this place as 
commiferating him particularly, having ever avoided hi$ 
acquaintance, but merely to fay, what indeed the Hiftory 
of England from the beginning of the reign of Charles the 
Firft to the pre/ent time may illuftrate, that profecutions 
for libels generally arife from, and are purfued with a fpirifc 
of party-revenge. Men are upon fuch occafions apt to do 
things which in cooler moments they would be afhamed of, 
With refpe£t to the laft named Libeller, I muft however 
declare, had I been his conftant comrade, and my doors 
open to him at all hours, much more the partaker of his 
loofeft pleafures, and of his moft fhameful blafphemjes, I 
fliould not have flood forth, either in the one Houfe or 
^he other, as the immediate mover of the poor de%il y s pub- 
lic difgrace, cenfurc, profecution and ruin, or .as the 
mercenary advocate of his purfuers ; unlefs I had an incli- 
nation to convince mankind, that I was regardlefs of all 
principle whatever, excepting that of ferving a party for 
my own private intereft, and from that motive was wil- 
ling to a£t upon any Huge, the moft inconfiftent and moft 
abandoned of all pahs, even againft the companions of. 
my happieft moments; and to imprint this leflbn upon the 
world, that no motive whatever of public good or private 
friendfljip was at the bottom of my conduit, or even the 
finaller reftraint of common decorum. Real good-nature, 
friendlinefs, charity, (whatever you call it) will cover a 
Boultiiude of fins, but mere companionable eafe or mirth,' 
with an unfeeling heart, only enhances the profligacy of a 
character. If debauches will pot fink below the worft of 

gangs, 




all that his fevereft enemies could wifli, to turn his own 
cafe into ridicule, and to let the people fee that a love of 
fa fee and merriment predominated in all his actions ; and 
that he had too much levity and vicioufnefs of natural con* 
iiitution, to make the good of his country the rule of his 
conduft in any one a&ion of his life. But the fight of 
thofe very things mould make grave men of all fides at- 
tend to the conftitution in fuch contefts of profligacy, to 
prevent the laws of their country from being made either 
the fport or the facrifice of party upon the occafion. A 
point that is carried for the fake of punching a worthless 
fellow, may be cited hereafter as a precedent for the 
.moft dangerous profecution and oppreffion of an excellent 
•patriot. 

The moft refpe&ful and conftitutional of remonftrances 
!from feven bifhops, in behalf of the eftablifhed religion, 
has been treated as a feditious libel, avid nothing but the 
bonefty of a Jury faved them from the moft unjuft con- 
demnation. " The Attorney and Solicitor both affirmed 
" to James the 2d, That the honefteft paper relating to 
* 6 matters of civil government might be a feditious libel, 
when presented by perfons who had nothing to do with 
*' fuch matters, as (they faid) the Bifliops had not but in 
<c time of parliament 

Mr. Somers's modeft plea for the Church of England* 
underwent the fame denomination, although it was no 
more than a feafonable defence of our national worfhip, 
upon the true principles of the conftitution, againft .an 
arbitrary and Popifti Court. 

And I remember myfelf a tiny pamphlet, publifeed by 
the Author of The Confederations on the German ivar 9 
queftioning the merits of the defence of Minorca, by ar- 
gument, not by haid words or foul names, which was un- 
fortunately on motion in the King's Bench deemed a libql, 



the. writer, whereby he became a confiderable fuftefpr; 
Jmd yet I believe any man who were to read this perform- 
ance now, free from prejudice, would never concur in that 
opinion. 



and an information in the ordi. 




See Lord Clarendon's 'State Letters, p. 317. 
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Tn fliort, one cannot guefs what may, or may not, iti 
lotne unlucky tithe* be regarded as a libel by Tome Judge 
or Attorney-general, The higheft or loweit of Authors, 
thenobleft or the moft fneaking, the Original or the Copy, 
the Patriot or the Tdolj the Head of a Party, or the A- 
tnanuenfis of a private Junto ; in fhort, the moft refpedt- 
•We Commonwealthfmah or the paltrieft of Coffee-houfe 
Lifteners and Political Eavefdroppers, may equally chance 
to fall under this arbitrary brand. 

Nay, if two foreigners here Ihould happen to have a 
difpute relative to their refpe&ive characters or appoint- 
mentt* and a difference ihould arife about the cfeconony or 
charges of one fide and the other, and either (hould publifh, 
by way of juftification of his pretenfions, letters that really 
faffed, they might, for aught I know, be held a libel, for 
which the Attorney-general might file an ip formation, and 
thereto no defence, by the help of a littlc'management, 
ikould be deemed poffible, and which counfel might fairly 
give up without the* lofs of their charade r. 

If a man was now to Jpublifh an ode, like that of Mr. 
Pulteney to Lord Lovel. 
< - »« Let's but for England's glory* * 

inviting any courtier to join in meafures of oppofition to 
theadminiftration* and it was to be written with half y the 
fpirit-and beauty, it might be the object of an information 
ix officio^ as 2l libel, altho* no man turned of thirty, I 
ftfppofe, wouW thiflkf any placeman could be moved there- 
by to'oppofe the court, and quit a part of their finery for 
the ftke of being a patriot. 

May, if it be law, that i man may be guilty of a libel 
by writing againft the dead (as* well as the living) I do not 
fee how the' world iY ever to difcufs the a&ions of admi- 
niftratfon, or any Ynah to publilh animadverfions upon their 
conduct ift particular ihltahces \ nor what is to become 
of the licenfed WftbrfaVi, with his rule ottfequidveri dicere 
nan nude at. For example, if I Was to fay of a late Great 
Chancellor, that 1 could not think he merited the appella- 
tion of a patriot, having ever Regarded him as a decent* 
circumfpe&,- pfrerdgative lawyer; that he leaned in his 
notions too much toward! ariftocracy; that he feemed, 
in his politics, to approach much nearer to the principles 
of the Earl of Clarendon (whofe title he once affedled) 

than 
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than of Lord Som'ers; and that, at laft, upon whal 
public principles he joined the oppoftfion, after having* 
been in ?11 things with the court for forty-years befote,- 
I could never learn. It feemed T that even his opposition ttf 
pr rather difapprobation of, the peace, proceeded tathet 4 
from a private, diflatisfa&ion, at the* man .who happened 
at laft to have the making of it, (bis old friends betog 
difplaced) than from any motive of public concern ; and' 
(bme of his. reafons againft it, indifferent men thought 
the ftrongeft in its behalf, namely, the delineation of. 
our boundary in North America, which, altho' the courff 
of a great river is made to defcribe, he objected to % 
becaufe its extremely diftant fource could neither be zV 
certained or denominated. His difcourfe, i t was ; remark>* 
ed, favoured more of a draughtfrnan arguing excepti6ns,* 
than of a ftatefman difcufllng a treaty. And nothing per-' 
haps like it can be recollected, favingone equivocal fpeecfc 
of a fimilar texture, delivered in another place, but at' 
the fame time and upon the fame ocoafion ; vfrhete the- . 
arguments were ib artificial, qualified and verba), without' 
edge or fubftance, that it would be extremely difficult to 
put into clear and diftinct proportions, what was either 
affirmed or denied, touching any of the articles them-' 
felyes. Indeed, I could never determine whether he had, 1 
ojr had not, a good conception of our foreign interefts, 
altho' I am perfuaded he had a thorough one of all the?' 
domeflic connections among us. I might add', that when 
a bill • for a militia was prefented, altho' he liked the 
name and fpecioufly commended the defign, yet he fbrefaW 
great difficulties and infinite danger in it, recalled to mens' 
minds the public evils that followed from arms being put 
into the hands of the people, no lefs than the deftru&iori 
of royalty and the fuppreffion of peerage ; and fo found : 
innumerable objections, both religious and political, to 
the form and the fubftance of the feveral claufes, and to 
all the regulations propofed. The tide, however running ' 
for the meafure, both as a pational ftrength and a counter- 
ppife to a Handing army, he fuggefted feveral* enervating 
amendments, to reduce the number propofed one half, 
and to have the other either officered wholly by the crown, 
or elfe unofficered at all, as a mere fund in the hands of 
the King, for the better fupply of his ftanding army. The 
' number 
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number was accordingly curtailed, and other qualifieatfdrfa 
took place. But, at laft, when the bill became an ad*, 
things were fo managed in his particular county, that the 
militia was never either embodied, or commuted for in 
money, in fpite of the alternative laws for the purpofe. 
He was apparently , a principal man in, if not the fole 
caufe of, defeating, a new Habeas Corpus bill, pafled 
unanimoufly by the Commons, and calculated for 'the 
prevention of fome eVafions of the old a£t : and pro- 
jected, in concert with another new made peer, the mar-* 
ijfge a&,.and, having disproved a fhort bill drawn by 
the Judges, obliging people to marry , in churches, that; 
tjieir marriages might be regularly regiftered and capable 
of proof; had the reputation of drawing another, filled 
with claufes calculated, for the prevention of all marriages 1 
Without confent,, with a view, as it fiiould feem, toper-; 
petuate, as much as might be, a fortune or family once 
made, by continuing from generation to generation, a van: 
gower of property, and to facilitate at each defcent, the- 
lumping of one great fum, or one great family, to an— 
qther, by bargain and fale, in oppofition to the generous 
principles of equality and difFufive property, which free. 
ftates. have always encouraged. The royal family, how- 
ever, was excepted out of this late aft, altho* their mar- 
riages are alone an obje& of public concern or influence. * 
£ might aik too, whether his Lordfhip did not uniformly 
throughout his life, purfue his own private intereft, and' 
raife the greateft fortune and provide the. moft amply for 
his family, of any lawyer that ever lived ; and whether, ; 
during his dominion, the judicial promotions Were dif- 
pofed of upon minifterial motives, or merely agreeable to 
profeflional defert. I might neverthelefs, and ought to* 
add, that the fame illuftrious perfonage was bleffed with a <- 
good temper, and great worldly prudence, which are the 
two hand-maids in ordinary to profperity ; that his whole 
deportment was amiable ; and that he pofTeffed, in gene- 
ral, the founded underftanding in matters of law and 
equity, and the beft talents for judicature I had ever feen, 
that he might be cited as an example, in this country, of 
the perfefi: picture of a good Judge, which my Lord Ba- 
con had fo admirably drawn ; and that he was, in fhbrt, * 
a truly wife magiftrate. He was free from the levities,* 

vices, 
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Vices, and expepces, which are fo commonly the product 
of a lively, and purient fancy. His ftation did not require 
nor his genius fjirnifh him with imagination, wit, or elo- 
quence. And, perhaps, had he pofleffed a true tafte for 
the fine arts and the politer parts of literature, he would 
never have been fo extenfive a lawyer, to which however, 
the plainnefs of his education might have fomewhat con- 
tributed. In fhort, one might fay that Lord Somers and 
He feem to have been the reverfe of each other in every 
relpeft. 

Now, this might be profecuted as a libel on the dead 3 
whereas, the writer penned no part of it malicioufly, not 
falflely, as he believed, and did not mention a tenth part of 
what he might, in fupport of the juftnefs of the character* 
And therefore, unlefs a matter be thoroughly canvafled, 
and gentlemen at the bar will fpeak out to a Jury, that 
they may have the proper information to deliberate upon* 
it is hard to fay what may not very glibly pafs at one time 
or other for a libel. Every thing depends upon the Jury's 
judging for themfelves. 

It they once give up this right, we (ball never know 
any thing of public tranfa&ions, but from the moft 
partial and leaft credited of all mankind, from writers 
employed by the authors of the meafures themfelves, who, 
like Scotch Reviewers, may have the face to attempt to 
make Englifhmen believe, that a man can be a conftitu- 
tional judge, who quits the laws of the land and deviates 
from the eftabliflied practice of courts, in fpight of com- 
mon fenfq, and the conftant declaration of our anceftors, 
nolumus leges Anglia mutaru Let the dependent judges 
before the Revolution have advanced what do&rine 
they pleafe, . the fatt has been, that juries have always 
exercifed the right of determining what is a libel. It 
hath faved this conftitution often, is the great bulwark of 
liberty, and fliould never be reiigned, but with the lafib 
breath. 

Few men know much of the nature c£ polity, and, of 
them, all do not fufficiently attend to the con duel of Ad- 
mini Oration, to obferve when flight innovations are made 
in the laws or in their Adminiftration ; and, of thole 
who do, very few indeed have that degree of underftand- 
ing which enables them to judge foundly of the confe- 

F quencei 
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^ucnecs of fuch alterations, with refpeft to their liberties 
hi general. Again ; of thefe very few, not more than 
one perhaps, has activity, refolution, and public fpirit 
enough to publifh his thoughts (as Mr. Somers did upon 
feveral occaiions) concerning what is going forward, in 
order to alarm (like a good citizen) the reft of his fellow 
ftlbje&s. Infomuch, that breaches in the conftitution, 
#hich by degrees bring on a total lofs of liberty, are ei- 
ther wholly unnoticed, or elfe are regarded as the mere 
violences of party, by which nobody can be affe&ed but 
thtf immediate a&ors. Whereas, for the fake of compaf- 
fing their own ends, there is nothing which party- men 
Will not do, per fas aut nefas ; juft as an eftablifhed high- 
dlurchman will perfecute even to death, any other man or 
divine that queftions his authority or his doftrine. From 
hence arife precedents of all forts of illegal and unconfti- 
tutiOnal practices. Minifters (as not one in a thoufahd is 
Actuated by any principle of public good, or even by a 
i)efire of honeft fame) for. the fake of power, title, richer 
and pre-eminence of any kind, will deceive the beft in* 
Wined P*incc, and minlfter to the humour, folly, vices, 
and domination jof the worft. On the Exclufibn-bill, no 
tmore than two, even of the Bifhops, would venture to 
vote for it, altho* their Bifhopricks depended upon the 
Continuance 'of the Proteftant religion, which that bill 
was avowedly framed to preferve. Now, when an im- 
partial man gathers this, both from his own experience and 
from hiftory, how can he help being moved at the doctrine 
•that is publickly held with refpeft to writings that 
•animadvert upon public proceedings, and the ufe that is 
made of that defperate fword, an information, together 
with the means which are every day devifed to make it 
more dreadful ? 

I will venture to prophecy,, that if the reigning notions 
-concerning libels be pufhed a little farther, no man will 
dare to open his mouth, much lefs to ufe his pen, againft 
the worft Adminiftration that can take place, however, 
much it behoves the people to be apprized of the condi- 
tion they are likely to be in. In fhort, I do not fee what 
'can be the iffue of fuch law, but an univerfal acquiefcence 
*to any men or any meafures, that is, a downright paffive 
obedience. 

There 
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There is one great reafon, why every patriot fhould wifti 
this fort of writings to be encouraged ; which is, that ani- 
madverfions upon the conduct of minifters, fubmitted 
to the eye of the public in print, muft in the nature of 
the thing be a great check upon their bad actions, and, at 
the fame time, an incentive to their doing of what is praife- 
worthy. Neterthelefs, if it be once clear law, That a 
jpaper may be a libel, whether true or falfe, written 
againft a good or bad man, when alive or dead, 
who is there that may not continue a Minifter, whe- 
ther he has a grain of honefty or underftanding, if he 
ftiould happen to be a Favourite at Court ? The worfc . 
his actions are, the more truly and (harp the writer 
ftatesthem; and the more the public, from his juftreafon- 
ings, deteftandcry out againft them, the more fcandalous 
and feditious of courfe, will be the libel ; for, the truth 
of the faft is an aggravation of the libel ; and*It was That 
which occafioned the clamour. There is but one ftep far- 
ther before you arrive at complete defpotifm, and that is to 
extend the fame doctrine to words fpoken, and this J am 
perfuaded Vould in truth very foon follow. ^And then 
what a bleffed condition fliould we all be in ! when nei- 
ther the liberty of free writing or free fpeech, about every 
body's concern, about the management of public money, 
public law and public affairs, was permitted ; and every 
body was afraid to utter what every body however could 
not help thinking ! 

With refpect to libels on a particular perfon, in his pri- 
vate capacity, there may be fome foundation for a doc- 
trine of this fort; becaufe, as the welfare of the State 
has nothing to do with his private tran factions, you ought 
not to make reflections which may injure him in his calling 
or his reputation; you muft always do this out of perso- 
nal fpite, and therefore ought to be punilhed for fuch your 
.malevolence. 

But, the cafe is totally different with refpect to an Ad- 
•miniftratioii ; for the country in general is always the bet- 
ter or the .worfe for its conduct* and therefore every man 
has aright tp know, to confider, and to reflect upon It. 
Their pofts in the State, or their public characters, are 
«ot like any individual's particular trade, profeflion or fo*- 
iunc, or his private character. The writing of them out 
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Herat afiumesof filing an information' againft whomfoev4r 
he pleafes, is certainly a reproach to a free people ; and 
if the regular information awarded uponfpecial motion by 
the King's- Bench were like wife taken away, I do not think 
the conftitution would be injured by it : in which cafe, the 
old common law method of indiding for a libel, as a vio- 
lation of the peace, would be the means that every body 
muft refort to ; and in my own opinion a grand jury * arte 
Very competent and the propereft judges, whether any pub- 
lication be deftrufih've to the welfare of the ftate or not. » 

Altho* there is as yet no licenfing a£t afoot, except for 
the Stage ; if a man prints what is fuppofed libellous, either 
on the ftate, or any particular perfon, he is liable to be 
profecuted for it. But people like to fee a prosecution go 
forward in the ordinary way, as was the c:;fe with Dr. 
Shebeare : in comparifon with whofe writings, thofe of 
Mr. Wilkes may really be faid to be M a mere exercife of 
vit and talents, and an innocent exertion of the liberty of 
the prefs." Mankind will ever diflike violent proceedings. 
•Altho 9 the perfon himfelf may merit the chaftifement he 
Wieets with, yet if this be infli&ed by illegal'methods, it 
^ill make every man fear, fliould he raife the refentment 
of the toirtiftrv, that himfelf would be treated in like 
tnanner, whetner he had committed any crime in law or 
not. If things are done in one inftance contrary to law, 
they may in another. No man is fecure, when the laws 
of the land ceafe to be a prote&ion. Although the mef- 
4eoger, or the dragoon, be not at my door, yet it is very 
difheartening to find that it is no longer in my power to be 
fecure againft their being there. My liberty is equally gone. 

No neceflities of ftate can ever be a reafon for quitting 
the road of law in the purfuit of a libeller. The attack 
of this clafs of writers feldom goes farther than the mini- 
fter, for the fake of bringing in feme other man ; and fo 
far from being « of all other the inftance thfc mod dan- 
gerous to the public quiet", is certainly not at all fo, if by 
the public qniet be meant the eftabliftiment itfelf. 

Whether the warrant of Lord H. was only for a feditious 
or for a feditieus and treafonable libel, makes no difference. 

* See trainable treatife upon O rand Juries called The Security of Eng- 
jtjbn**iijms t attributed to Mr. Sumery, who not -only underftood the con- 
ititutiop but loved it. 

" ' •-' • ' " - • • T&e 
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The fa£t indeed is, that the * warrant, which was ht 
apprehending pcrfons and papers, docs not mention the wotfd 
Mbel at qW, but ufes the terms,. a /editions and treafouabit 
. paper i and the fecond ** warrant, which was for Konif 
mitting Mr, Wilkes to the Tower, makes ufe df the 
terms, a moft infamous and feditious libel* So that there 
'is a diverfity of denomination and defcription oMerved by 
the drawer oC the warrant, whether, the fame were the 
Secretary of State,, his law clerk, or the folicitor to the 
treafury. Then comes the Attorney General, who files 
his information ex officio againft the writer, and charges 
him with writing a libel. Now, be certainly knows what 

he 

• George Montagoe Dunk Eafl of Hallifax, Vifequnt Sun. 
bury and Baron Hallifax, one of the Lords of his Majefiy** 
moft honourable Privy Council, Litutenant General ofhh 
Majcjiy* farces, and principal Secretary of State. 
[ Thefe axe in his Majefty's Name to authorize and require you 
(taking a conftable to your affiftance) to make drift' and diligent 
fcarch for" the authors, printers and publishers of a feditious and" 
treafbnable^aper intitled the North Briton Numb. 4^. Saturday 
!Aj>ril 22,1763, printed fbrG.Kearfly in Ludgate- ft reet, London, 
and them, or any of them, baring found, to apprehend or Jeize 
together with their papers, and to bring in late cuftody before 
me, to be examined concealing the premises and further dealt 
.with according to law. And in the due execution, thereof, all 
Mayors', Sheriffs, Juftiqes of the Peace, Conftable> and all other 
Jus Majefty's Officers civil and military, and loving fubjdQs whom 
it may concern are to be aiding and afiifting to you, as there mall 
be occafion, and for fo doing this mail be your warrant. Given 
at St. James's the 26th day of April, in the 3d year of his 
'Majefty r s reign. 

Dank Halifax, 

To Nathan Carrington, John 
Money, James Watfon, and 
• Robert Blackmore. 

' * • Charles Earl of Egremont, and George Dunk, Earl of 
Halifax, Lords of hisMftjefty's moft Honourable Privy 
Council, and principal Secretaries of State. 
Thefe are in his Majefty's name to authorize and require you 
to receive into your cuftody the body of John Wilkes, Efq. here- 
with fent you for being the author and publiiher of a moft infa- 
mous and feditious libel, intitled, the North Briton, Number 
45 ; tending to inflame the minds and alienate the affe&ions of 
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he is about, 'whether the others did or not ', and therefore 
there is no longer any room to difpute about the crime* 
it is afcertained. Indeed, the King's meflage f to the 
Houfe, delivered by the Chancellor of the Exchequer, touch- 
ing the fame paper, calls it no more than a rnoft feditious 
and dangerous libel, and the Refolution of the Commons 
execrates it but a falfe, fcandalous and feditious HbeL 

But a decifive argument upon this head is, that had the 
charge been other than a mifdemeanor, it could not have 
been profecuted in this way; for, no information will 
lie for a capital crime, or for mifprifion of treafon. The. 
ftatute fays, it (hall not lie for life or limb. 

It is childifh therefore to aflc, whether the printing of* 
any particular libel, as for inftance, of the North Briton 
No. 45, " is to be confidered' as no higher an offence than 
€ * publifliing a libel ?" The Attorney fays, " had it been 
** adjudged to have excited, inftead of tending to excite, 
. <c it would have been no lefs a crime againft the St^te, 
u than that of high treafon, without any palliation what- 

ever :" to which I can only fay in a plain way, that had 
it been adjudged to have been fomething elfe than a libel* 
it would hot have been adjudged what it was ; for, I do 
not know that any law-logic ev$r proved libel and high 
treafon^ to be convertible terms. . No twoQffence3 can be 
more diftin& in their nature or kind. , One is by conjlrvcr 
tion, a breach of the peace, and the other is the higheft of 
all capital crimes, by exprefs ftatute. 

To compafs or to imagine (that is to excite to, or in- 
tend) the death of the King is High Treafon, and i» 

tbe people from his Majefty, and to excite them to traitorous 
injfurrettifcos againft the government. And to keep him fafe 
and clo/e, until he (hall be delivered by due courfe of law ; for 
fo doing this fhall be your warrant. Given at St. James's the 
30th day of April, 1763, in the 3d year of his Majefty's reign. 

Egremont. 

Dunk Halifax. 

To the Right Honourable Lord 
John Berkeley of Stratton, 
Conitable of his Majefty's 
Tower of London/ or to the 
Lieutenant of the faid Tower 
Qr his Deputy. 

t Vide tbe Printed Votes of Tuefilay, November 15, 1763* 

punimed 
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hilhed with lofs of life, by hanging, drawing and quarter- 
ing, whether the King be killed, or even hurt or not. But 
this do&rine holds in no other crime whatever. For, in 
petty treafon, which is the riext greateft crime that the lavtf 
knows, and which is the murder of a hufband by the wife* 
or of the maftcr by. the fervant, the inciting of others to 
perpetrate the fa&, or any Attempt to do it onefelf, with-* 
out effect, is only punifhable as a mifdemeanor and as an 
aflault. Let us not then be fo impudently impofed upon 
as to be told, that every ftep we take in queftioning the 
a£fa of a minifter, is high treafon. Every London or Weft- 
minder mob, every riot, every abufe of adminiftration or 
of a party; every remark or animadverfion upon a pro- 
clamation, or upon a fpeech from the throne, or, in fhort, 
upon any other public meafure of the rainiftry, will in this 
way of reafoning foon be deemed Treafon, to the difgrace 
of ourfelves, the dishonour of our conftitution, and the lofs 
of the rights of a free people. 

In truth, I likewife Aippofe the Attorney General knows 
his bufinefs too well to denominate any offence a libel, and 
to pfofecute it by information only, if he means to have 
it confidered as high treafon. 

Indeed, I have heard in difcourfe, that a certain laborious 
minifter has whifpered many of his friends, " whatever they 
" might hear from others, that the law-officers of the crown 
" had affured him, Mr.Wilkes might have been profecuted 
" for high treafon ; but however, they were not willing 
" to pulh things againft him to the utmonV' An aflertioa 
that is fcarcely to be parallelled (I believe) for its folly, 
profligacy or effrontery ; and which, in a country where 
nothing can be done but by law, deferves no other anfwer 
than this, " I wifh you had attempted it, for if you had^ 
" it would have ruinod you, and you would have deferved 
" it, as the only adequate reward for your pains."- The 
Epping-foreft cafe would not warrant this position, 1 can 
allure him $ and I am certain he has a private friend, a 
candid lawyer, who would ftrongly dhTuade him from really 
making fo ridiculous an attempt. I fay this, becaufe I 
fuppofe the minifter himfelf, is now become fo Right Ho- 
nourable, that he ceafes any longer to l?e learned in the 
laws of his country. 

" The earl of Briftol, having exhibited a charge of Trea- 
" (on againft the £. of Clarendon, alleged, That he had 




( 46 ) 

u fubjefls, by venting opprobrious fcandals againft his Mar- 
jefty's perfon % and that he had traduced both boufes e& 
parliament. The Judge* were ordered to give their 
opinion whether this be any treafon or no f They una- 
nimouily agreed, That if the matters alledged in the 
U charge were admitted to be true, altho' alledged to be 
* c traiteroujfy done, yet there is no Treafon in it." 

Why then, is the Attorney angry with any other mart 
for talking of No. 45, as a libel ? He himfelf, with all his 
elaborate perplexity of language, can tell rfo more I Why 
need he fearch for words to denominate " feditiou* 
u writings, a fubtile poifon, the feed of jealoufy, revolt 
and dffcord, the parent at leaft if not the offsprings 
« c of treafon?" (Or why not both parent and offspring 
at one and the fame time : the fenfe will not be hurt, and 
the creed be more orthodox ?) In every light he can put 
thefe writings, they will appear the fame, their nature 
will not alter, they will ftiU be but libels. 

Indeed there is a great deal of difference between Hbel and 
libel i as between other individuals of one and the fame fpe~ 
cies, fome having, more and others lefs wit, tome feeing 
more and others lefs perfonal, fome levied againft the efta- 
Mifhment, and others againft that varying thing a miniftry. 
For example, The Sixth Letter to we People of England 
was a moft grofs attack upon the prefent conftitutron and 
fuceefiion ; but The Te/l, The Letter verfified, and Rodondo* 
were merely perfonal abufe upon Mr. Pitt, his Lady, and 
her eldeft brother. Mock-Petriotifm took a middle flight 
between the abufe of one or two individuals, and that of a 
whole party ; altho' for the beauty of its images, the hap- 
pinefs of its allufions, and the elegance of its expreffions, 
it was rara avis in this predicament of writers : none of 
"whom however were without fome wit and merit; ex- 
cepting always the dull and rancorous Jacobite firft 
named. In truth, abufive fatire has been dealt in pretty 
equally of all fides, and the only meafure has been the abi- 
lities of the refpeclive penmen. When fomebody (hewed 
a North Briton to old Johnfori, turning his definition of a 
penfioner upon himfelf, he very cleverly anfwered, «« If 
*^ is. fair enough, I have no reafon to complain, 
" Nec lex juftior ulla 
" £>uamnecis artifices arte perire fua" 
.After all, the Attorney himfelf Cannot help fpeakitog Of 
the oompofition of libels as an exertife of wit, add there- 

} upoo 
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*pon " fijppoflng the author of He Budget may chufe bf 
** and bye to amufa himfelf this, very way;" and theft 
roundly charges this gentleman c< with personal indecency 

and his" fupppfed " friend with acrimony, envy, fpleeni , 

conceitedncfs and felf- importance" as mere flowers, I 
prefume, of rhetorick, well becoming the pen of a mini- 
ftcrial writer againft libels* _ And, he fpeaks of the ruin of 
a virtuous patriot by an information, with as much gleej 
as an old letcher does of the debauching of a comely virgin 
by ravifhment 

. Nobody without doors thinks the cafe of any c< libel 
juftifies . ftrongly*" or at all, * c the pradice of general 
warrants" if it were only for this reafon, that every party 
againftwhom a libel is. levelled, always chrklens it fediw 
tious, treafonable and what not ; and yet, whether it be 
any libel at all, no man has a right to pronounce, before 
a Jury of the country has determined it to be one. Thejr 
are likewife lefs necefiary in this than any other offence, 
becaufe the publtfher mult always be known and may be 
comaot, whether the author be fo or not. And it would 
«« be (as Hawkins fays) extremely hard, to leave it to the 
** difcretion of a corn tn on officer to arreft what perfons, and 
" fearch what houfes he thinks fit: and if a Juftice cannot 
" legally grant a blank warrant for the arreft-ofa fingle 
* c perfon, leaving it to the party to fill it up* fiirely he can*- 
46 not grant fuch a general warrant, which might hare; 
44 the erFe& of an hundred blank warrants." 

With refpeft to the warrant of Lord H. if the forrtl 
had really been according to the " uninterrupted praftice 
" of the fecretary of State's office." This would not 
have made it legal • But even this is not a' fa& ; for one 
cannot help remarking, that the old Tories under Queen 
Anne, the Revolution ftili tingling in their ear** were exv 
ceedingly cautious, confulting council, probably upon the 
warrant itfelf, before they ventured to take up a fubjeft^ 
infomuch, that all the warrants even of Lord Bolingbroke^ 
whilft.he was Sacretary of State, appear to be ftri&ly legal, 
In truth, there has been no uniform practice in the office^ 
as may be feen by the variant and multiform warrants 
printed from thence in £htarto 9 and privately diftributed 
to trufty friends by P. C. W. with the infcription of moft 
fecret. Much lefs would precedents only from the time 
of the Revolution be fufficient to juftify fuch an illegal 
pra&ice. And as to the pretence that &\* ^ SxK 
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* c not then take its rife, having been frequent in former 
" reigns, reaching back perhaps to the remotcft times, and 
*' combined with the very effence of government,'* it- is 
totally groundlefs ; for, after the moft diligent fearch, no 
warrants of a fimiiar form could be found higher than the 
reign of the Stuarts, but tew of them, and of thofe few 
hardly more than one of an antienter date than Ben net 
I^ord Arlington, Secretary to Charles the 2d. From fuch 
premifes, however, this hardened writer would infinuate, 
that perhaps they were ufed in the re mot eft times, and are 
of the effence of government. This notable antiquity pf 
office is indeed further fupported by a note, which takes 
notice that the aft of Henry the 8th, fettling precedency* 
mentions, among other officers, the King's Secretary. 
It does fo. And what of that ? This was the aera of the 
reformation of Religion ; but, I never heard before it was 
the commencement of civil government. No prior men- 
tion, however, of King's Secretaries, as officers of State, 
could, I fuppofe be found, and therefore this or none 
muft be cited. Is this now, in the name of common 
fenfe, a proof of immemorial exiftence? The fad is, in 
antient times, the King had only a private Secretary for 
bis Privy Council ; there was no fuch perfon as a Secretary 
of State. He is the production of times within memory 
(to fpeak as a lawyer;) and none of the many books 
which treat of the great officers of State, and the Aula 
Regis, make any mention of fuch a Being. The 2d of 
Richard II. which gives the a£Hon of Scandalum magnatum^ 
in the enumeration of great officers of State, does not 
notice either the King's Secretary or the members of his 
Privy Council. There is no mention made of the Secre- 
tary by Fortefcue, Lord Chancellor to Henry the 6th, in a 
book on abfoluie and limited Government , which he wrote 
tinder the reign of Edward the 4th, where he confiders the 
King's Council and the great officers about the throne. In 
truth, the Secretary's confequence and power arofe from 
his being admitted a member of the Privy Council, and as 
fuch alone it is that he can pretend to the power of com- 
mitment ; and yet, as I take it, altho' the Privy Council, 
is a Board, have conftantly exercifed this power, no fingle 
Privy Counfellor, nor any number of Privy Counfellors 
not met in Council as a Board, can pretend to fuch 4 
Power. Be this as it may, the being a Privy Counfellor 
or Secretary of State, does not make a man. a Juftice of 

Peace* 
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.Peace,; and more, authprlty or jurifdi&ion no Secretary 
ever claimed. To render him fo, it has of late been 
always the practice to infert by name every Privy Coun- 
sellor into the commiffions of the peace, that from time 
to time pafs for the feveral counties. So that the two 
grounds fuggefted as an authority for the ifluing of thefe 
General Warrants, namely, the conftant exercife and 
ufage of them, and the antiquity of the Secretary of State 
as a Privy Coupfellor, both tail. But, had they both 
been good, they would not have authorized thete war- 
rants ; b.caufe, a practice of the like fort, muft be fup- 
ported by uniform ufage; and the warrants produced, 
. jdiftered Jo much in their form, that hardly any three of 
them weie exafily alike. The greateft part too of the 
warrants offered in proof of this cuftom and pretended 
right, were iffued in the times of rebellion ; when men are 
not lik* ly to call in qu eft ion fuch a proceeding, the extre- 
mity of the cafe making them wink at all irregularities* 
for the fake of fupporting the proteftant eftablifhment 
itfelf. And yet, bad men, as one may eafily figure to one't 
felf, .will be apt to lay ftrefs upon fuch acts of neceffity, 
as precedents for their doing the like in ordinary cafes, 
and to gratify perfonal pique, and therefore fuch excefles 
. of power are dangerous in example, and ihouM never be 
excused* but when it appears that government could not 
be defended or upheld without aftual recourfe to them. 
But, tven if the .ufage had been both immemorial and 
uniforqi, and ten thoufand jimilar . warrants couid have 
been produced, it. would not have been fufficient ; be* 
caufe, the pra&ice muft like wife be agreeable. to. the prin- 
ciples of law, in. order to be good, whereas, this is a 
pra£ijce incpniiftent with, and in direct oppofition to, the 
firft and cicareft principles .of law. Immemorial uniform 
ufage will not even fuppprt the bye-law of a corporation, 
if it jbe flatly repugnant to the fundamentals of the com- 
, mon law ; much lefs, will it authorife the fecret practice 
of a political office. In one word, no warrant whatever, 
in any cafe or crime whatever, that names oc defcribes no- 
body in certain is good, or can be juftified in law, in any 
circurnftances whatever. Therefore, if that point alone 
bad been put in queftion, I do.not fee, how any " thinking 
*' and honed man could have fairly . voted againft it." 
The law is i too well eftablifhed to .be rendered doubtful, 
jby all- the dexterity of the Attorney or hii C^few. 




plifh fo aiduous a tafk. 

The Attorney might as well fay, that Lord H. when 
*»fing the power of a Juftice of the Peace by virtue of his 
office ci Secretary, of State, could make an illegal war- 
rant a* a -Magiftrate, good as a military officer, by ftylin* 
himferf Lieutenant General $f his MajeJIy's Forces^ and 
commanding all military bfficers to ajjifl as there Jhall be oc- 
tafi$n.' The circumftance, tho' new, I am ferioufly of 
opinion, is as good an argument in law, as what can be 
derived from the ufage of a Secretary of State's office. 

Moreover, it is not true, even in a political fenfe, that 
•^declaration of the ilfegaJity'df all General Warrants what- 
ever weuld " take away from the executive power, an- 
"authority which may be frequently found eflential to 
« the very being of the State." For, if in cafe of High 
Trcafon (the only crime* that need ever occafioh a ftretch 
of authority, ani evert That very rarely) there (hould be 
a neceffity for the apprehenfion of people, vehofe names, 
tor any certain defignation of their perfon*, could not be. 
had, and this was made afterwards to fcppear; as That is 
a crhne which tends to thcr diflolution of the whole frame 
lof govenimtnt, there is no doubt but the minifter would 
bt exenibfl for the dictatorial power he fhould exercife, 
pri fabett \Reipublic&> Upon fuch an emergency* But I 
would have foch things as emergent neceffities applied tp 



Therefore, I fee no reafon why a man (hould not vote 
for the condemnation of General Warrants in all cafes, 
without limiting his damnation to General Warrants iri 
the cafe of feditious libels. The propofitions are dif- 
ferent," but in the eye of the law, thefe General Warrants 
are in both cafes equally illegal. In (hort, if this was not 
the constitution, 1 think " we might amufe the public 
with the found of liberty,* but fhould really enjoy none* 
If fuch warrants were to be allowed legally jiiftifiable in 
any inftances, it would be exceedingly difficult, nay, im- 
poffible, to reftrain Minifters from grievoufly offpreffinj 
any man they did not like, under many pretences, from 
time to time, for their own fafety, without any motive of 
public good. I agree, therefore, with the Attorney, in 
laying, that " if the liberty of the fubjeft be the great 
44 object in view, and be incompatible with General 




"War- 



(50 

<* Warrants in one inftance, it is lacoofiftctnt wifh ttefame* 
" warrants in any other. There it no exception to be 
• c made ,to our general reafoning." The grievance ex- 
tends to all perfons, of all degrees* of all qualities f it** 
immune pericnlxm. - • « ' 

As to the fuggeftion that experience has prove! * there 
C4 is only a{>oflibility of danger to the liberty of <he fafo 
w je£t, from the exercife of this power,** it is a fooft 
flippery argument, and of no real weight whatever. 

For, in the firft place, tbefe warrants have beeA -rarely 
exercifed, until of late years, and perhaps never before* 
in the cafe of a libel, upon one of the Reprefentatives of 
the people. Every thing of this fort is pra&ifed with fome 
tendernefs at firft. Tyranny grows by degrees. Betides* 
few common men have private purfes fufficient to contend 
With That of the Public and tbe-power of the crown, both 
of which are ufed by every miaifter* -to the utmoft extent* 
upon fuch occafions. Sometimes top, the private profe- 
cutor is bought off. 

In the next place, if the experience of thefe warrants 
had been fo great, and no mifdhief 'to the fubjeft -toad hi- 
therto enfued; yet, who, in a very momentous- concern* 
ho lefs than the liberty of every man in England, -would 
let even a poffibility of abufe remain* that was able to get 
lid of it. It is not within the power of any legifiature to 
prevent every private man or minifter from committing 
abufes by an infraction of the law ; but, I thmk, tie wife 
legiflatu re would give fuch a-fan&ion to any bad or arbi- 
trary ufagef, as would affond a handle to all minifters to be 
guilty of the gfeateft abufes? impunedly, and under the 
colour of law. 

Upon a fuppttfitiorvthat the foregoing arguments will not 
do, the Attorney clofes his ratiocination on this point* 
with ^faying, that *'«the Court of King's Bench had ad. 
• c cnitted perfons to bail, -apprehended under fuch war-* 
« rants, iriftead of giving them- their full difcharge, and 
" that this circumftanee is of fo much importance to the 
ff-cjtieftibh* of the legality of the- warrants, 1 that in the 
^•opinion of an old experienced and able Lawyer upon 
•« the occafiort, who will ever be eMfceemed an honour to 
x « 4 his profeflion, it implies no lefs than an imputation- of 

perjury, • to fuppofe fuch practice- to have prevailed in 

" the 
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« the Court of King's Bench, unlefs the legality of the* 
" warrants had been at the fame time acknowledged by 
" that Court." Now, who this old Lawyer is, I don t 
know, nor the date of the friendibip between him and . the 
Attorney. But, if I were to guefs, it mult be fome antiquated 
Tory, who till lately was as uniformly againft, as he now i* 
uniformly for, all meafures, and who only comes out up- 
on extraordinary occafions, with a grave face, to do ext- 
raordinary work. One of your flaunch men, that goes 
plump through thick and thin, and to advance fuch doc-, 
trine, muft, 1 think, have gone through the thickeft of 
it, and confequently appear in a very dirty light to all 
other Lawyers upon his emerging. I dare fay, 20 years 
ago, the fame man would have vouched as ftrongly to the 
cure of the King's Evil by the touch of the true royal 
line. In my confcience, he could find no one Lawyer 
befides to countenance him in fuch do&rine ; or if he did, 
it muft be fome old gentleman of the fame Tory-kidney* 
Now, the Tory- principles are fuch, that J (hould have 
been much better fatisfied of the truth of this dogma,, had 
the Attorney himfelf diredly affirmed, upon the credit of a 
his own charader as a Lawyer, that an admiffion to bail 
under a General Warrant, proves either the warrant to be 
legal, or the Judge to be perjured. But, it is very Angu- 
lar that the Attorney will not affirm any thing of himfelf 
in this matter, any more than he did upon the article of 
ufage, but chufes to flip in the aflertion of feme antient 
invalid, or miles emeritus > for the purpofe, whom he puts 
in the front of the battle ; and then, if he can but pick 
up fome other fuperannuating ftager, of the like original 
conco&ion, he will, of the two, form a moft excellent 
forlorn hope. By the bye, if any veteran Black Letter 
could be brought up to fuch an affirmation, in a grave 
and ferious manner, as amicus curia, I (hould think, un- 
der any other than the prefent Whig adminiftration, his 
merit would be fo tranfeendent, that he might tocpeft 
the Minifter's intereft for a peerage for himfelf, or .0- 
otherwifc, for his fon, as he (hould like beft. At this time, 
however, I fhould imagine, he would only find he had 
abfolutely thrown away his character to no purpofe at 
all. Old Hunters, fay, there is nothing like trying a 
nan at once at a fix-bar gate ; for, if he ventures to 
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take tftef, you may be fure of his going oyer every thing 
eife with eafe. H 

After all, let me aft, Does the Court of King's- Bench, 
6r any other court, when a man is brought before them, 
examine into the warrant, unlefs the perfon apprehend- 
ed makes an obje&ion thereto ? Nay, is not the very con- 
trary every day's experience ? Is it not even the delire of 
the party taken up, nine times in ten, to be bailed ; ad 
he knows, upon his difcharge from that arreft, another* 
warrant in a regular form would be immediately iflued ? 
Would it be right therefore in a Judge to fcrutinize the 
validity of evefy capias f In truth, bailing is a matter of 
courfe, where no objection is taken, and there is no pre- 
tence for faying this aft of courfe is an acknowledgement 
by the Court of the validity of the warrant, or of the re- 
gularity of the arreft. Every apprehenfion is fuppofed to 
be legally made. A man might as well fuggeft, that 
the Chancellor reads every writ he iigns, before it is 
jfiiied, to fee whether it be clerically drawn ; or that a 
Judge never tries a caufe at nifi prius^ until he has examined 
the whole of the procefs, and feen all to be regular. Now, 
I will venture to affirm that Judges never examine the pro- 
cefs at all, unlefs one of the parties move the Court fpeci- 
ally for the purpofe. Confenfus tollit errorem. And, no 
man ever fuggefted that they broke their oaths by not do- 
ting this ex officio ; indeed, it the extravagant do&rine here 
advanced were true, not one of the prcfent reverend bench 
could now'be free from perjury. In fhort, fuch a fpeech, 
if it were made, is a proof of nothrng, but the fliamelefs , 
length to which party is capable of carrying a Tory: 
for, no lawyer ever pra£tifed in a court of law, efpe- 
cially at the head of a great circuit, that did not in his 
own pra&icc, meet with' a multitude of inftances which 
flatly contradift this violent pofition. Every common 
lawyer of a year's ftanding can vouch the contrary. • 
Nay, were it not fo, the Attorney knows it to be a 
maxim among lawyers, that, " what is done without de- 
*« bate, or any argument or confideration had of it, makes 
** the authority of a precedent to be of no force in point 
<c oflaw: for, judgments and awards, given, upondelibe- 
" ration and debate, only are proofs and arguments of 
« 4 weight ; and not any fudden aft of the court without 
".debate or deliberation. 

H The 
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The Attorney fees nothing alarming in the feizure of 
a Member's pjfcers and bureaus upon the charge of a libel 
only, and reproaches a late writer with " heightening 
_ <6 the pidure upon this occafion, by the introdu&ion of 
" fades and meflengers." Now, I underftand nothing is 
mentioned by this writer, that was not an undoubted 
fad, and, if I know the Attorney aright, he likes to de- 
bate upon a fad, and for that reafon would throw every 
circumftance into a cafe, however unneceffary this may 
feern to many people, who think it beft always to argue 
and determine upon the general principle. Provided then 
the fa£l bs fo, I can fiame to myfelf no circuroftance 
capable of adding to the terror of fucha fcene, whilft 
laws exifh unlefs it be a reprefentation of the whole 
as tranfaded, and by particular order, at midnight. I 
chufe, however i not to dwell upon this lawlefs part of 
the ftory, and, as my fon in his letter hath (aid a good deal 
about the abfolute illegality ©f the feizure of papers, I 
fliall here fay very little more concerning this abominable 
outrage j altho', I think it, to ufe the words of Mr. 
Somers, " the worft means to arrive at the worft ends 
" imaginable." 

According to my notions,, no words can convey to the 
mind of the reader, the anxiety which a man may . feel 
from fuch a diftrefs. Many gentlemen have fecret cor- 
refpondences, which they keep from their wives, their re- 
lations, and their bofom friends. Every body has fome 
private papers, that he would not on any account have, 
revealed. A lawyer hath frequently the papers and fe- 
enrities of his clients ; a merchant or agent, of his cor- 
refpondents. What then, can be more excruciating tor- 
ture, than to have the lovveft of mankind, fuch fellows as 
Mooney, Watfon, and the reft of them, enter fuddenly 
into his houfe, and forcibly carry away his fcrutores, with 
all his papers of every kind, under a pretence of law, bt- 
eaufe the Attorney -general had, ex officio^ filed an infor- 
mation againft the author, printer and publiflier of fome 
pamphlet or weekly paper, and fomebody had told one of 
thefe greyhounds that this gentleman was thought by fome 
people to be the author ! Thefe papers are* immediately 
to be thrown into the hands of fome clerks, of much curi- 
ofitv, and of very little bufinefs in times of peace, who 
will, upon being bid to fort and felcft thofe that relate to 
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tich and fuch a particular thing, naturally amufe them- 
elves with theperufal of all private letters, memorandums, 
ecrets and intrigues, of the gentleman himfelf, and of all 
his friends and acquaintance of both fexes. In the hurry 
too of fuch bufinefs, notes, bonds, or even deeJs, and 
evidence of the utmoft coafequence to private property, 
may be divulged, loft, torndrdeftroyed, to his irreparable 
injury. 

I will now, for ^moment, fuppofe that this gentle- 
man had a&ually wrote, tp the hours of his wantonnefs or 
folly, fomething that Was really abufive and fcandalous' 
upon fome particular minifter, or upon the adminiftratiori 
in general. Even in fuch a cafe, would any gentleman 
in this kingdom reft one minute at eafe in his bed, if he 
thought, that for every loofe and unguarded, or fuppofed 
libellous expreifion, about party-matters, he was 154ble 
not only to be taken up himfelf, but every fecret of his 
family made fubjeft to the infpeSion of a whole Secre- 
tary of State's Office, or indeed, of any man or minifter 
whatever, whilft a parliament was fitting, or had even a*n 
exiftence in the country ? 

Such a vexatious authority in the crown, is inconfiftent 
with every idea of liberty. It feems to me to be the 
feigheft of libels upon the conftitution, to pretend, that any 
tifage can juftify fuch an a£t of arbitrary government. The 
Jaws of England, are fo tender to every man accufed, 
even of capital crimes, that they do not permit him to be 
put to torture to extort a confeffion, nor oblige him to 
anfwer a queftion that will tend to accufe himfelf. How 
then can it be fuppofed, that the law will intruft any of- 
ficer of the crown, with the power of charging any man 
in the Kingdom (or, indeed, every man by poffibility and 
nobody in particular) at his will andpleafire, with be- 
ing the author, printer or publifher of fuch a paper, being a 
libel, and which till a jury has determined to be fo, is 
nothing ; and that upon this charge, any common fellows 
under a general warrant, upon their own imaginations, or 
the furmifes of tjieir acquaintance, or upon other worfe 
and more dangerous intimations, may, with aftrbnghand, 
jeize and carry off all his papers; and then at his trial pro* 
duce thefe papers, thus taken by force from him, in evi- 
dence againft himfelf; and all this on the charge pf a mere 
cnifdemeanor, in a country of liberty and property. This 
H 2 uwaiti 
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.would be making a man give evidence agamft and aceufe 
himfelf, with a vengeance. And this is to be endured, be- 
tcaufe the profecutor wants other fufEcient proof, and 
•might be traduced for a&ing groundlefly, if he could not 
: get it ; and becaufe he does it truly for the fake of colUtt- 
wg evidence » 

J fhould not have given myfelf the trouble of faying thus 
much in fo plain a matter, had it not been for a letter 
.which was printed fome time ago, upon this fubjed, with 
•the names of two noble lords, fecretaries of ftate, fub- 
fcribed. It is directed "*o Mr. Wilkes y " dated " Great 
f ' George-ftreet, May the 7th, 1763," and contains the 
following expreffions ; 

"SIR, 

. " In anfwer to your letter of yefterday, we acquaint 
ft you, that your papers were feized in confequence of the 
*«■ heavy charge brought againft you, for being the au- 
thor of an infamous and feditious libel, for which, not~ 
. <c withftanding your difcharge from your commitment tQ 
* c the Tower, his Majefty has ordered you to be pro- 
f fecuted, by his Attorney-general. Such of your papers 
as do not lead to a proof of your guilt, (hall be reftored 
to you : Such as are neceffary for that purpofe, it was 
our duty to deliver over to thofe, whofe office it is to 
collcfl the evidence^ and rnanage the profecution againft 
# fr you. We are 

Your humble Seryants, 

Egremonfc 
" Dunk Halifax." 

Here now is a clear avowal of the principle of taking 
ihefe papers. The evidence indeed, feems to have been 
collected with as much force, and I believe with as little 
tight by law, as feme other collections are made for which 
the collectors are hanged when taken. I cannot but fay, 
therefore, I am very glad this letter has been publifbed, 
that the Public may fee what is the notion of law in thofe 
political offices, that are now attempting to prove their 
•lawlefs practices to be the ancient common law of the 
Land. 
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•One Inftancc of the legiflature's- regard to the prjvacf 
,mf papers and correfpondence, may be feen in the a£t re- 
gulating the poft-office, whereby, every poft-maftter and 
clerk, is forbid to opentwj Jitter, upon any pretence what- 
ever, except, by warrant of one of the principal Secretaries 
- of State i who, if the mere opening fhould afterwards be 
. queftioned, is thereby rendered uijtder his hand reponfible 
for the fame. 

When the D. of Newcaftle was minifter, under a ge- . 
jieral fweeping warrant, the raeflengers feiaed fome cop- 
per-plates of the late Rebel's vi&ories, whereupon- the 
/owner commenced^ action ; (hortly after which, Mr. P. 
his attorney, was called upon by a certain noted folicitor, 
who told him, that the Government would not return the 
plates, but would, however, make fatisfa&ion for them* 
• Mr. P. faid, that he would not difluade his client from 
making up the matter, but, that as the feizure was wholly 
unwarrantable, he muft be handibmely repaired ki da- 
mages, and therefore he would not advife him to take 
lefs than 200I. upon fuch an occafion. The noted Soli- 
citor agreed to, and paid the fum demanded, upon having 
a releafe of the action ; altho' it was very clear, the re'al 
injury did not amount to 50I. Thus dropped and expired 
this action, as has been the cafe with many others be- 
. fore and fincc. In fibort, one way or other, the proceed- 
ings in thefe matters never come before the Public. The 
Parties are either too indigent to contend with the crown, 
or elfe the Crown buys them off. Attornies too, for the 
moft part, are afraid both of incenftng men in power and 
of lofing their cofts, by being concerned for poor and ob- 
iioxious clients, who may either run away, or be tampered 
with by the Solicitor for the Treafury. For which reafons, 
it is extremely difficult to cite adjudged cafes, in fuch 
very clear points : and, therefore, one muft decide upon 
them by general maxims and principles of common law, 
which are, indeed, a much more unerring guide than any 
particular cafe, of which it is ten to one whether you can 
obtain any correct and authentic report. 

If fuch a power of feizing papers could be fupported 
by law, is it to be imagined, that no declaration of it 
(hould have been made from the Bench, by the feveral 
able and learned Chief Juftices of England, who have pre- 
sided in the King's Courts ijnee this practice has taken 

place ? 
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place ? Many of them have been warm friends of admin i- 
ftjratien, and they could not have rendered a minifter ft> 
formidable, efpecially in times of violent party and dif- 
affedion, by any other means whatever. Nay, fome oF 
them have had opportunities of making this declaration, 
and yet have ftudioufly avoided it, for which no reafon 
can be affigned, but their knowing the practice to be il- 
legal. A ftronger negative argument can hardly be pro- 
duced. 

Nothing, as I apprehend, can be forcibly taken from 
any man, or his houfe entered, without fome fpecific 
charge upon oath. The manflonof every man being his 
caftle, no general fearch warrant is good. It muft either 
be fworn that I have certain ftolen goods, or fuch a par- 
ticular thing that is criminal in itfelf, in my cuftody, be- 
fore any magiftrate is authorized to grant a warrant to any 
man to enter my houfe and feize it. Nay further, if a 
pofitive oath be made, and fuch a particular warrant be 
iflued, it can only be executed upon the paper or thing 
fworn to and fpecified, and in the prefence of the owner, 
or of fomebody intrufted by him, with the cuftody of it. 
Without thefe limitations, there is no liberty or free en- 
joyment of pr rfon or property, but every part of a man's 
ttioft valuable pofTeflions and privacies, is liable to the ra- 
vage, inroad and infpe£Hon of fufpicious minifters, who 
may at any time harrafs, infult and expofc, and, perhaps, 
undo him. : Nay, whenever they fufpeft there is evidence 
againft themfelves, they may, by this boundlefs authori- 
ty, feize and carry it away, in order to defeat pro- 
fecution. 

In mifdemeanor, felony or treafon, before conviction, 
the perfonal property of the accufed, remains unaltered; 
no magiftrate has a right to examine the whole, nor to 
touch or feize any particular part, without fome fpecial 
information on oath as to individual things. And upon what 
legal foundation a contrary practice has been fet afoot, I 
am totally at a lofs to guefs. 

L. C. J. Hale lays down thefe rules, as to warrants 
to fearch for ftolen goods, " ( i.) They are not to be grant- 
" cd without oath, made before a J uftice, of a felony 
« committed, and that the party complaining has pro- 
«« bable caufe to fufpecl they are in fuch a houfe or 
« place, and do fhew his reafons for bis fufpicion ; ami 

" there- 
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i u therefore a genml warrant to fearch all fafpedtfd 

places is not goc4'£ nor are general warrants dormant, 
<c juftifiable, nor do they give any more power to the: 
c< officer or party, than what he had without than. • 
46 (2.) It is fit to exprefs that fearch be made in the day- 
*< time. (3.) Theyfliould be direded toconftables and' 
" not to private perfons, thp* the perfpn complaining 
" (hould be prefent, becaufe he knows his goods, (4.) It 
« c ought to command that the goods found, together with' 
" the party in whofe cuftody they are found, be brought 
<c 'before fome Juftice of the peace." 

The firft warrant that ever was granted for feizing- 
papers generally, was, by Lord Townfhend, in the reign 
of George the Firft ; until that time, no fecretary of ftate 
ever went farther than to dire& the feizure of fome papers 
particularized. 

In fuch a party-crime, as a public libel, who can en- 
dure this affumed authority of taking all papers indifcri- ' 
minately ? When, in fuch a crime as forgery, or any - 
other felony ; or even in that dangerous crime, high trea- 
son, by correfpondence with traitors or the king's ene- 
mies, all men would cry out again ft it, and moft de- 
fervedly ! Nothing can be touched, without fome crimi- 
nal charge in law fpecifically fworn againftit. And where ' 
there is even a charge againft one particular paper, to 
feize alU of every kind, is extravagant, unreafonable and 
inquifitorial. It is infamous in theory, and downright 
tyranny and defpotifm in practice. We can have no po- 
fitive liberty or privacy, but mull enjoy our correfpon- 
dencies, friendfhips, papers and ftudies at difcretion, that 
is, at the will and pleafure of the minifters for the time be- 
ing, and of their inferior agents ! 

Had Charles the fecond thought his minifters in titled 
to this prerogative, he would not have reforted to par- 
liament for fweeping warrants, to fearch for and (eize 
all feditious and treafonable books and pamphlets* His 
meflenger of the prefs would have ranged through the 
(hops of bookfellers and printers, and the ftudies of dis- 
affected perfons, that is, of fticklers for liberty, upon the 
mere warrant of a Secretary of State or privy counfellor, 
without the aid of a licenfmg ftatute. 

And let me here afk a queftion. If a libel be no actual 
breach of the peace, and fureties for the peace or the 
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behaviour tenot demandable of the liuppofei libefler; bf 
what colour of law, or by what wtyrant or capias, cart 
any man, . charged as the writer or publifher, have his doors 
or locks broken open* for the apprehenffon either of 
himfelf or ;his papers ? Can fuch force be' authorized by 
virtue of any legal procef* whatever* in this fpeeics of " 
iDifdemeanor, before verdi& y nay before judgment * i 

Ncvertbelefs, I have heard, that a candid- lawyer ha$-" 
lately engaged for the feizure of -papery declaring no go-* 
vernmentcan ftand without fuch a power." But the fpeech ' 
or the fcripture of a trimming rtian, is not, I hope, * 
to be counted for gofpel. And, I am clear, that many 
glorious governments have flood without it, and that nor 
admin iftrat ran or government ought to ftand; that wants' 1 
it. However, it J9 eafy to foretel that fo flattering a fub- - 
fcriber to any political tenets, cannot long himfelf with- : 
ftand any thing. He would be able, I (bould think* if 
occafion . prefented, to throw himfelf at the feet of any • 
Majefty, with as much affection and ardency, as the molt - 

* In a printed account of the tranfcclion of Mr. Wilkes's cafe, it is fated" 
thus : " Tbe zfab of Af>rll t a general Warrant was iflued againft the Au- 
thors, Printers and Publi/hers of No. 45, and 49 Pcrfons were apprehended 
by it before the 29th, and among them a reputable tradefman. - Tills laft 
was taken out of bed from his wife and a child dangerouily ill, his houfe ' 
difordered and his papers ranfaeked, and his peifon detained three, days after » 
his innocence known. The zgth, the Secretaries of State received , complete 
information that Mr. Wilkes was the author and publisher J and trie gene- 
ral warrant ili 11 remaining in tbe . mefiengers bands, by virtue thereof, on" » 
tbe %otb 9 Mr. Wilkes's houfe was forcibly entered, his doors and locks broken • 
open, all his papers thrown into a fai;k and committed to the hands of com- 
mon meflengers, without any lchedule or lecuriry for the return of them. 
Mr. Wilkes himfelf was carried before Lord H. where it was immediately 
made known, that an Habeas Corpus was applied for and expected every mo- 
ment, but, to avoid the effeft of that writ, he was hurried away to the 
Tower, and there all accefs was denied to him, as well as the ufe of pen, " 
ink and paper/' And I will add, from my own knowledge, that thofe who* 
had the fearching of his papers divulged the contents of fonfe private letters* j 
which might have been very prejudicial to the writer of them, and have hurt 
his intereft and his friend fhfp withothur friends. 

It has has been averted that, in fearch of Monfieur D'Eon, found a > 
libeller by a Jury, in. order to take and bring him into the King's Jkncb 1 
to receive judgment on the vcrdicl, the doors and locks of chambers, clofets 
and fcrutores, were broke open ; altho* it was denied he was there, and it * 
afterwards appeared he was not there. This was faid to be done by virtue 
of a Capias from the K. B. but without any information upon oath of his . 
being in fuch houfe, and merely upon a flight fufpicion, that he might be 
there, grounded upon his having been feen about two monihs bcfo.c £cin£ " 
to the houfe. 
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proflrate or adulatory of Hagte-mlnl&ers. An outward de- 
cency and deliberation, in every ftep, will enable a man, 
at laft, to ferve the more effectually, and even to impofe 
a wrong fenfc upon the old revolution motto, of Prodeffi 
quam confpicu And yet there is, after all, fuch a thing as 
outwitting one'sfelf, and being the dupe of ont's own 
/cunning, after having made this left-handed wifdom the 
ftudy of one's life from the tendered: infancy. 

The Attorney having (lightly paffed over the feizure of 
papers, after talking of it as a mere pi&ure for which he 
happened to have no tafte, intireiy omits the fubfequenc 
grievance of the confinement ; and, myfon having 
•fomewbat touched that matter in his letter, I fhall not 
expatiate upon the fubjed, fo much, at leaft, as the im> 
portance of it would otherwife have inclined me to. Any 
-body, however, who looks at the warrant of commitment, 
will fee the dire&ion to the conftable of the Tower, is 
-not merely to keep Mr. Wilkes fafe, but tc to keep him 
**iafe and elofe 9 until he (hall be delivered by due courfe 
"of law." Now, the cuftody here dire&ed, is unwar- 
rantable by law, in the cafe of a mifdemeanor, nay, in 
any cafe. 

The common commitments ufed by Juftices of the 
peace, even in cafes of robbery on the highway, and other 
felonies, not entitled to clergy, are to receive into your 
gaol, and him fafefy to keep, or f lat you fafely keep, or there 
4o remain [until delivered by law) ; fair 9 cuftodiri, ad faho 
cujlod'undum, faho cuftodias, in Jaha cujlodia ut detineatur 9 
or at naoft jalvo & fecure cu/lodtri : infomuch, that out of 
all the various forms of mittimus's to be met with in 
Burns Juftice, or the Regijlrum Brevium y there is not 
-one where the word clofe % or arila, is inferted. 

When a gaoler is to keep his prifoner fafe, he is only 
to reftrain him fo as to prevent his efcape, and no perfoii 
not dangerous, in that refpeft, is to be hindered from 
.having accefs to him, in the day-time. But, when the, 
order is to keep the prifoner fafe and clofe 9 tht gaoler is 
to {hut him up from all the world. By a printed paper 
too, handed about, 1 learn that the wardens of the Tower, 
in this laft cafe, are never to leave their prifoner one mo- 
-rocnt alone. And, in a paper which Mr. Wilkes^if- 
.perfed, he aderted that thefe orders were ftri&ly obferved 
with refpeit to higi, uifomuch, that akho' he was com- 
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mittcd Saturday the 30th of April, yet it wsfe Tu*f<Jay 
May the 3d, after having been brought up by Habeas 
Corpus to the Court of Common Pleas, and remanded, 
before his friends had, for the firft time, free accefs to him* 
His Council and Attorney had made repeated applications 
for admiiiion on Saturday, Sunday, and Monday, as well as 
his brother, a noble Earl, andfeveral people of diftindioni 
and on the Monday, he happened to fee himfelf a written 
order upon Major Ransford's table, directing him even to 
take down the names of all perfons applying for admittance. 
The common report about town was, that the Secretary 
of ftate went to his country-houfe on the Saturday room- 
ing, and did not return till Tuefday noon, and therefore 
no order for. the admiflion of any perfon could be had, and 
that the Major would not break through his general orders 
about clofe prifoners at the defire of the folicitor of the treav- 
fury : but, this could never be the reafon, as it was very 
eafy to have fent a meffenger jo or 12 miles out of town* 
to the fecretary's villa, when the prifoner was a Member 
of Parliament, and the public begun to be alarrhed. 

I am more inclined to believe another report, namely, 
that the Major received, particular, pofitive, verbal ordas 
at firft, to let nobody have accefs to him, and that he? de- 
clared, had it not been for Thofe, he fhould not have fcrupled 
to have let in any of Mr. Wilkes's friends or relations, not- 
withftanding the word clofe was inferted in the warrant. 
In {hort, it was a mifconception of the lawful power* 
The great civil officers imagined there was no difference 
at all made by the law between the treatment of a prifoner 
committed for a mifdemeanor, and of one for a capital 
crime, or before or after conviction. 

Now, my opinion is, that before conviction the law 
does not warrant clofe confinement, fo as to debar a 
friend from accefs, in any cafe whatever ; and that the 
fame is a breach of the great Habeas Corpus law, and of 
all the ftatutes de Homine replegiando* For, if a man, 
when apprehended and carried before a magiftrate, is, by 
that magiftrate committed forthwith to clofe cuftody, to 
that nobody can get at him, it will be impoffible for him 
to write a letter, or to make an affidavit to get a Habeas 
Qerpus. Indeed, it feems to me to be an abfolute depri- 
vation of the right that every fubjedt has to his liberty, 
" unlefs it fhall appear that the party fo committed, ts 
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** detained upon a legal procefs, order, or warrant, oat 

of fome court that has a jurifdi&ion of criminal ftiat- 
tf ters, or by fome warrant of fome Judge or Juftice of 

Peace for fuch matter or offence for which by law the 
** prifoner is not bailable." This ftatute of Charles the 
3>d, takes notice of the " great delays and other Shifts 

of gaolers and others, contrary to the known laws, 
«* whereby many' of the King's fubje&s, may be long 
w detained in prifon, in fuch cafes, where bylaw they 
** are bailable, to their great charges and vexation," and 
purports to be exprefly qna&ed, " for the prevention 

thereof, and the more fpeedy relief of all perfons im- 
<c prifoned for any criminal or fuppofed criminal matters.** 
Now, if I do not mifremember, the five members were 
committed to chfe confinement, for feditious difcourfes in 
parliament, by Charles the ift, and it was the agitation of 
this very queftion that firft fliook his throne ; and yet, I 
do not know, that, in the cafe of Mr. Wilkes, it has ever 
been taken notice of at all, either in parliament or in any 
court of Juftice. 

I look upon clcrfe cuftody in fuch an offence as a libel, 
the leaft definable and the moft ambiguous of all mifde- 
meanors, and by cqnftru&ion only a breach of the peace, 
•to be not only abfolutely illegal, but extreme cruelty in 
itfelfj^and, with refpeft to the conftitution, the moft law- 
fcfe tyranny that can be exerted by any minifter, and fuch 
as ought to make every gentleman ftartle, when he thinks 
4>f it only. 

It is not the corporal injury that conftitutes, in the 
.eyes of mankind, the dreadfulnefs of the example. It is 
the force exerted and continued againft law. 

When I fee a fecretary of ftate, obftinately fighting 
with the laws' of his country, ufing privilege to the utmoft, 
notwithftanding it was the ground of the royal complaint 
to the Commons againft Mr. Wilkes, availing himfelf of 
every practicable eflbign, and, at length, wkhftanding 
.all the procefs and penalties of a court of Juftice, to a- 
void trying the right of a tranfa£tion, which has never 
yet been direftly given up ; and perhaps waiting for an 
outlawry of his profecutor, in order then to mock the 
juftice of his country ftill more, by entering an appear- 
ance to the fuit againft him, at a time, when his prdfe- 
xutor can no longer go on with it : I proteft, altho' an 

I 2 old* 



( 64 ) 

old, fober, private individual, that I lofe my temper, look 
for redrefe from fome other quarter, and feel myfelf in- 
clined to join in an addrefs to the Commons of England,* 
to take up the confideration, and go on with the profecu*» 
tion of that caufe, which every freeman is interested in, 
and which the ordinary courts of juftice have been fo long 
foiled in. I remember what is Mr. Locke's definition of 
liberty $ what he makes the province of -a court of judical 
ture; what the extent of the legiflative power ; and what* 
according to him, creates a . diflblution < of all govern- 
ment. 

Who, under fuch circumftarices, would blame a Jury, 
fhould they at lad have fuch a fecretary brought before 
them, for giving extraordinary, exemplary damages, in 
terrortm! Efpecially, if they fljould have all imaginable, 
foundation for believing the judgment, upon fuch verdidfc, 
will be delayed by every artifice of bills of exceptions, 
fpecial verdicts, motions for new trial, writs of error, £ffV. 
that can be pracWed, in order to prevent all effect from it, 
and to overbear, in the long run, the poor profecutor by 
dint of expence. 

. If mankind is to be enrag'd, I really, think this is tho 
• readied way to effect it. 

If a quefttonable aft has been done by the great officers 
of a ftate in any juft government, and when taken notice 
of, they avoid a deciiion of the eftablifhed courts of law, I 
will fay they dif-ferve the Crown by fuch conduct, let who 
will advife it. It is unbecoming men who pretend to at* 
honourable repute or a juftifiaMe behaviour, and incredible 
where an adminiftration means only to ufe legal powers or 
defires to know what they are. 

No jury will give great damages where a minifter pleads 
law for his excufe, and readily retorts to a court of law 
for its opinion, in order to fibew the truth of his plea. 
But where he (huffles and cuts, flies to privilege and chi- 
cane, and avoids a court of law, or keeps it at bay, he will 
not only have every preemption in disfavour of him, but 
will raife the refentment of every man 5 and ihould the flow 
foot of Juftice at laft overtake him, nobody will think it 
can treat him too feverely, as an example to all future 
minifters. 

How can any minifter think of eluding the laws, when 
heconfiders that kings, the fupreme xrtagiftrates of .this 
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country, hold their crown by no other tenure, and ar£ 
fworn and bound to govern bylaw, at the peril of that very 
crown itfelf J Our confiitution admits of no arbitrary will 
or pleafure in any man. The law is the fole fovereign of 
England j and That law is known and fettled, on the find 
bafis of immemorial ufage, innumerable precedents through! 
a fucceffion of ages, and upon the ftatutes of kings, lords, 
and commons. And, it is this circumftance which makes 
the fecurity, the independence, and the pre-eminent feH- 
city of Englifhmen.. What a comfort is it to every man, 
who either raifes or inherits a fortune, to hold That and 
his liberty, by the fame and as good a title as his King holds 
his crown ? Who, therefore, can fink fo low as to fubmit to 
enjoy, all that he has, by the mere grace and favour of a 
man like himfelf, inftead of holding it independent of every 
thing upon earth, bat the known and neceffary laws of 
fopiety. 

. It would, in my poor opinion, be of infinite ufe toyoungf 
men of fortune, beginning the great world, who may 
hereafter be minifters of date, to read attentively the firft 
15 years # of the reign of Charles I. and the laft 16 years 
before the Revolution, in the original diaries, annals, me- 
moirs, tra&s, and in the parliamentary and cotemporary 
hiftories, of thofe days. They would thereby perceive, 
what mighty ill confequences flow from fmall beginnings, 
and particularly, from right not being to be had for the 
fubie& in courts of Jultice. 

The Attorney < wonders, what fooukl occafion any 
« alarm," and fays^ one would think, " that fome inno* 
^ 6 cent man had been opprefled by arbitrary violence, 
" tyranny, and perfection." To which I ftiall only fay, 
that the legality of the arreft itfelf by virtue of fuch a war- 
rant, and not the innocence of the man arretted, is the ' 
matter in queftion. 

The Attorney might as well talk of the qualities of the 
writer's m'md, and endeavour to (hew that he was a ludi- 
crous, extravagant, profligate, debauched and blafphemous 
fellow, and wrote an infamous poem, whereby he excited 
the indignation of a grave and pious nobleman, who, from 
a motive of confcience complained of him to the houfe of 
lords, for difporting himlelf in the works of Vice ; and 
that therefore* fuch a man might be treated as administra- 
tion (hould fkafe> .without any regard fee tew or the con- 
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ftkution, and that, inftead of prote&ing the franchifes of 
their countrymen, the parliament fliould only fettle the 
morals of individuals, like the Courts Chriftian of Bifliops* 

The Attorney concludes on this head with aflcing, whe- 
ther all the printers and other " parties aggrieved, deny 

that they have had ample fatisfe&ion ?" whereby he in- 
directly admits that they had been aggrieved, but then in- 
sinuates, that as money is in his mind the meafure of all 
things, and an adequate confideration either for a broken 
head or a broken conftitution, fo there has been no harm 
clone at all, but what is now compleatly paid for. Let 
me a(k, were thefe damages offered or even paid volun- 
tarily, fo foon as the unlawtulnefs of the act was difcovered i 
Or, were they extorted, by the verdid of a jury, after 
every means to delay and to defeat the action, to ftagger 
the Judge who tried -the caufe (but who was too firm to 
be frightened, and too able to be impofed upon) and fi- 
nally, to fufpend indefinitely the judgment upon k this ver- 
di£t, by a bill of exceptions, had been tried in vain i After 
all this, were the exceptions tendered with fuch earneft- 
aefs, and fo much appearance of fincerity, ever argued or 
deemed capable of fupport in any court of law whatever i 
Or, were the perfons, who took them, after thefe fruitier* 
attempts to delude mankind, under the facred names of 
law and conftitution, obliged, like con vided jugglers, to 
give up the game, and, as the laft fhift, to buy off clan- 
deftinely the verdi&s fo publickly obtained, in hopes, by 
a private barter of fatisfa£tion and releafe from low and ig- 
norant profecutors, to nick an attorney, who had laboured 
a juft and a national fuit, out of his cofts ? Is this, or .is it 
not the Truth ; and is, oris it not, a handfome come off, or 
a reputable way of giving up a great caufe, where the 
Crown has thought proper by its Attorney General 
to take up the defence i Sume fuperbiam quefitam mt- 
raits. 

But in God's name, what have damages to do with 
the great point the Attorney is arguing, whether the Com- 
mons of England fliould or fliould not come to a ftrong 
refolution upon fuch an infringement of the conftitution. 
Moft people are of opinion, when a power, dangerous at 
any time to be exercifed, is made ufe of in an ordinary point 
unneceflanly, the parliament fliould immediately brand fo 
violent and irregular a ftep, and, if the.circumftances re- 
quired 
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quired it* ftigmatize the perfon who took it. The fe& 
the occafion was for this illegal aft, the more alarming it 
is, becaufe it looks as if great men chofe to act by the 
authority of the crown, inftead of ading by that of the 
Jaw, and the more it had become of late the ufage to ex* 
ercife this power, that is, the greater fanftion it might 
fcem to have derived from any uninterrupted praftice of 
20 or 30 years, the more neceffary it might feem to come 
to fuch a resolution : especially, too, if this power had 
been evidently abufed, by being exerted in the cafe of a 
mifdemeanor, and even in the moft dubious of all mtfde<- 
meanors, and above all, if it were -in a time of the pro<- 
foundeft tranquility, when all parties were ftrrving who 
(hould be foremoft in (hewing their fincere attachment to 
the perfon of their Sovereign. A power notorioufly and 
confeffed illegal, feems to need no great examination, but 
if it did, people without doors are apt to think, that thofe 
within (hould have given it that examination, and all the 
« gravity and deliberation," by going into a Committee, 
that one of their refolutions might feem to require. It was • 
early in the feifion, when this matter was agitated, fo that 
there was no want of time, and it was a point that intev 
refted peoples attention more than any other. 

If the Refolution were confined to the cafe in queftion, 
and fo drawn as to apply to it exactly, it could neither appear 
« inefficient or futile." The conduct of the prefent 
parliament proves this ; for, it has {hewn that it chufes to 
go fo far as the cafe before it, and no farther. In the 
•matter of privilege recently agitated, the Commons con- 
fined their Refolution, and the Lords followed them therein, 
to the fingle cafe of feditious libels. And yet the rumour 
is, that many members of both Houfes thought it a proper 
opportunity for coming to a general refolution, taking 
away privilege from all breaches of peace, whether a£tual 
or conftru&ive, and from all mifdemeanors whatever. 
This, therefore, is a flat Anfwer to the Attorney, upon 
the prefent head. However, I muft allow it is reported, 
feveral great commoners contended warmly that the Re- 
folution touching warrants (hould have been general, de- 
claring General Warrants illegal in all cafes whatever. It 
appears too, that the motion hrft made to the houfe was 
for the warrant itfelf *, which might have been a ground 
• See the printed Votes, 
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for one refolution tif this kind, and for another of the like 
kind, upon the feizure of papers ; or, for a refolution up- 
on the particular warrant only. This motion was rejected. 
Then a motion was made for a refolution That a general 
warrant for apprehending and feizing the authors^ printers* 
and pubhjbers of a feditious libel* together with their papers* 
is not warranted by law. The houfe received it, but by 
amendments narrowed it ftill more, in order to bring it to 
the individual warrant that had iffued, and to add thereto 
fa£b relative to the practice of fecretaries of ftate and courts 
pf law. At laft the refolution adopted by the houfe for its 
queftion was this, That a general warrant for apprehend- 
,ing and feizing the authors, printers, and publishers, of a 
feditious and treafooabje libel, together with their papers, 
is not warranted .by law; altbo' Jucb warrant has been iffued 
cuording to the ufage of office* and bat been frequently pra^ 
Jucedto^.and fo far a$ appears to this Houfe, the . validity 
thereof bps never been debated in the court of King's Btwcb* 
but the. parties thereupon have been frequently bailed by the 
faidcourU And, it is /aid, the King's attorney and ad*- 
vocatc general were the perfons who moved and enforced 
.all thefe .narrowing, /qualifying, and apologizing araencb- 
ments. 

However, as the prefent parliament has, in thefe two in- 
fiances, (hewn its approbation of coming to refolutions only 
upon the cafes that have actually happened ; neither the 
Attorney rior myfelf, are at liberty to gainfay it. As they 
have adopted it, I icannot fufter myfelf to fay, that " are-> 
44 folution upon the journals, confined to the cafe of fedi- 
" tious. libels only, left the warrants, in all other cafes, ftill 

moreconfirmed arid authorized by that tacit approbation." 
I do net think fo. And I will venture to afk him, whether 
he thinks that the parliament, by declaring no privilege 
lies in the cafe of that fingle mifdemeanor, a libel, has 
.thereby tacitly approved aoid confirmed its privilege in all 
other mifdemeanors. I fhould rather reafon, that when a 
parliament condemns any thing in one cafe, it intimates a 
difapprobation of every hmilar cafe and of every the like 
fpecies, altho' not named exprefly in their refolution. In- 
deed, were I capable of thinking that the Gentlemen, 
who opposed the general refolution firft propofed about 
warrants, and Itated, contended for and carried a. refo- 
lution adapted only to a particular cafe, which the Houfe 

there- 
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hereupon took for its "queftion in the debate* intended 
thereby a tacit approbation of, and more to confirm and au- 
thorize the practice of General Warrants in all cafes but 
that, I confefs, I ihould bq more alarmed than ever. But, 
I dare (ay, the Attorney here reafons from himfelf, and not 
from any Authority of Irate. 

But the Attorney,, however, is afraid that the Lords 
might differ from the Commons, either as a houfe of par> 
liament, or as a court of judicature. This is impoffible 
in a perfectly, clear cafe. Nay, I can rid him of fuch 
fear, by what happened this very feffion. Let him only 
look back to the proceedings, and he will find that thq 
prefent parliament took notice of The North Briton 
No. 45, in confequence of the King's meffage, and upon 
the mere view of the paper itfelf, without inquiring into 
the truth of any circum fiances, that the author might rely 
upon, or the public's opinion of his intent thereby, deter- 
mined it unanimoufly to be a libel ; and yet, this is not 
only what great Judges efteem a mere point of law, but 
what by fome is held to be a very difficult point of law. This 
was done too without any previous communication with thg 
Lords.The Commons even went farther, for they afterwards 
called for evidence, in order to find out who was the au~ 
thor ; and it appearing to them, altho' by witnefles not; 
upon oath, that one of their own members was, they 
* expelled him, after fitting, debating and deliberating on 
their conducl 'till half an hour after three in the morning* 
Now, this laft was a fad, which by the conftitution of 
this country, is to be tried by a Jury. Nay, the Com- 
mons came to both thefe resolutions, whilft the fame mat- 
ter <toas in a cour/e of trial befQre a Jury in the courts be- 
low \ where it was poffible that it might be differently de- 
termined. For, nobody can tell what a Jury will do in a li*- 
bel i and they generally determine.both the law and the fa£r> 
as it is called * * : but, fuppofe them to be fo docile as to 

find 

* Vide the printed Votes of Thyrfday Jan. 19, 1764. 

** This very thing happened in New York in America, where the form 
of government is the fame as in England } the Governor, Council and Af- 
fembly, anfwering to King, Lords and Commons. Now, in the cafe of one 
Zenger, a Printer, the " Council by their Refolurion, declared the papers 
"publiflied by, him to be fa/fe, fcandalous, malicious and f edit ious liUlu 
" A« the Jury upon his trial were upon their oaths, and thereby bound to " 
«' deliver their own opinion*, and not that of the Council, they thought 




teave the conftru&ion thereof to the Court, and that the 
Judge who prefided was one of thofe intrepid magiftrates, 
who do not care at all for the refolution of a Houfe of 
Commons upon a point of law : it is furely, very pofli- 
ble, that fuch a Judge might have made a different deter- 
mination from what the Houfe had done. And then even 
this Judgment might have been carried u by appeal to the 
•* Lords, who in their judicial capacity might think fit to 
« c declare the legality of" the paper in queftion, u to 
*' confirm the practice" of difcufling without doors the 
truth of the fpeech from the throne, and to affirm the 
Judgment of the King's Bench. Notwithftanding there- 
fore, this matter was in a way of trial below, and not- 
withftanding th« Lords, both as a Houfe of Parliament 
*nd a Court of Judicature, might have differed from the 
Commons, yet they determined both the law and the* 
fa& ; without being afraid, as the Attorney is for thetn, 
«* either that the Courts of raw muft be divided and eon- 

* founded in their opinions, or that the dignity of the 

* Houfe of Commons muft fuffer in the neglecT: and con- 
tempt of their refolution," They judged, I prefutne* 

that in a clear matter fuch difference of opinion could not 
arife, that the paper was clearly a libel, that it was a mat- 
ter of national moment not to be procraftinated, and that 
therefore, they not only might, but ought to pronounce 
their opinion upon it. According to the Attorney's doc- 
trine, a Houfe of Commons ftiould not venture to declare 
that two and two make four, before a Court of law has 
told them fo. But, in (hort, this has never been their 
practice. It is not fit they fliould interfere where the pub- 



bound to do fo, in.juftice to their representatives, and 
they always have done fo. Nay, they have gone further* 
and where the neceffity was great, they have even come to 
2* refolution in point of law, contrary to the judgment of 
a court of law, and to the opinion of ten out of twelve 
Judges. Where they fufpedted any undue influence, ei- 

'"themfelves obliged to acquit the prifoner, by returning a verdict, nH 
" Guilty 5 which is the Verdict every Juryman is in conference bound to 
u return, if he thinks that the prifoner is not guilty of ths: crime charged io 
« c the Indictment or Information." Preface to Zenji's trial, which Con* 
tains many things very well 'Worth reading. 




where it is, they ire 
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ther in the exertion or the fupport Of the Prorogative, by of- 
ficers of the crown, or by Judges, they have always inter- 
,pofed. Is it poffible to forget, or to controvert, either their 
conduct, or the propriety of it* in the great cafe of 
flyp- money, which was firft brought into queflion by Mr. 
Hampden, a private gentleman, who fo. far from regard- 
ing the trumpery, pettifogging consideration of damages, 
^declared that he would not pay it, were it but one farthing, 
if pretended to be demanded of right, and by colour of 
law, and yet proceeded, according to my Lord Clarer> 
don's own account, with great temper and moderation in 
Xhai fuit. His Lordihip adds, and all the world knows, 
-that never any caufe had been debated and argued more fo- 
Jcmnly before the Judges ; who, after long deliberation a*- 
^nong themfelves, and being attended with the records, 
which had been cited on both fides, dcl vered each men his 
opinion and judgment, publicly, in court; and fo largely, 
.that but two Judges argued in a day. Ten of them lo- 
lemnly pronounced their opinion for the right claimed by 
thf crown, and which it had regularly exercifed for four years 
immediately preceding: but, as Lord Clarendon obfervesj 
the judgment proved of more credit and advantage to the 
gentleman condemned, than to the King's fervice. How- 
ever, adds he, thefe " errors in government were not to 
" be imputed to the court at that time, but to the fpirit 
4< and over-activity of the lawyers of the privy-coun- 

cil, who (hould more carefully have preserved their 
c< profeffion, and its profeffors, from being profaned by 
•*< thofe fervices, which have rendered both fo obnoxious 
* 4 to reproach." In (hort, the Houfe of Commons en*- 
tered into the public grievances, and notwithftanding the 
right of levying fliip-money was a mere point of law, and 
there had been the aforemetioned folemn adjudication by 
the whole bench, of Judges in it, they ordered that the re- 
cords, inrolments, judgments and proceedings in the Ex- 
chequer,' and all other courts whatlbevcr concerning (hip- 
money, (hould be fent for, and warrants figned by the 
Speaker, directed to the officers of the feveral courts for 
thefe matters were iflued accordingly. Jin confequence 
of this, a co mm it te was appointed, and upon the report 
of that committee, the Commons refolved, " That the 
** charge impofed upon the fubjefl?, and the affefirnents 

for that purpofe, commonly called fliip-money, are 

K 2 ^s^sSfe. 
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" againft the laws of the realm ; and that all the writs 
<c commonly called (hip-writs, and the judgment in the 
" Exchequer in Mr. Hampden's cafe, in- the matter and 
" fubftance thereof, that he was any-wife chargeable 
*« thereby, are againft the laws of the realm. " In the 
matter of libel, they confidered the cafe of Burton, Baft- 
wick and Prynn, and refolved, the judgment and fentence 
of the court of King's 'Bench, to be illegal and unjuft : 
and, fo they did in the cafe of Lilburn. In the fame fef- 
fion of Parliament, the Commons entered in to a confidera- 
tion of the eccleflaft ical power by law, and of " the feveral 
* c conftitutions and canons, treated upon by the Arch-Bi- 

fhops of Canterbury and York, prefidents of the refpec- 
€< tive convocations for thofe provinces, with the reft of 
<c the Bifhops and Clergy, and agreed on, with the 
4< King's licence, in their feveral fynods ;" and re- 
solved, « That the faid canons and conftitutions do con- 
€t tain in them many matters contrary to the King's pre- 
<c rogative, to the fundamental laws and ftatutes of this 
4< realm, to the right of parliaments, to the property and 
<c liberty of the fubjecls, and are matters of dangerous 

confequence." The fame parliament likewife took 
notice even of the tranfa&ions in another kingdom, and 
refolved that feveral proceedings by the Lord Lieutenant of 
Ireland were unjuft and illegal; and that the Judges there 
were fit to be queftioned as criminal, for their extrajudicial 
proceedings and opinions. From multitudes of in fiances, 
where the Commons have come to a refolution with re- 
fpeft to matters of law, I have only fele&ed thefe few, in 
order to (hew, that they have done fo, when the Houfe 
was filled with great, conftitutional lawyers, where the 
fame point had been already and differently determined by 
a court of law, and even by all the Judges; in matters of 
univerfal concern, and in particular cafes, and even with 
refpe<5r. to libellers, in points of both Common and Eccle* 
fialtical law; within and without the realm of England $ 
and that this they have done without any conference with 
the Lords, and not as a foundation for any bill, and, yet 
their refolution has been obeyed and conformed to ever 
iince as law, by every court of judicature in the kingdom. 
: A refolution of the prefent Houfe of Commons would be 
equally refpe&ed, 1 doubt not, whatever big words any 
jnan may throw out to thecpntrary, by every Judge ; and 

I never 
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I never knew a dealer in fuch fort of fpeech that had a An- 
gle grain of true fpirit or bottom, when he came to be 
tried. This being the pra&ice of thefe guardians of the 
people's rights, upon former occafions, makes me more 
curious than ever to know, what it x was that influenced the 
prefect parliament, after inquiry and proof of General 
Warrants being clearly contrary to law, to refrain from 
condemning the ufage of them. The more efpecially, as 
it will appear hereafter by the Voles and Journals, that a 
grofs complaint had been made of the abufe of thefe war- 
rants, in the cafe of one of their own Members, and that 
the debate upon the- queftion of their validity, had been 
the longeft to be met with fince parliaments have had a 
being. We wrio are living know very well from the Mem- 
bers of all parties, that nobody attempted to vindicate the 
legality of thefe warrants ; but, our pofterity will not 
have the fame oral fatisfa&ion, and muft naturally con- 
clude, from their not being declared illegal, according to 
the antient ufage of the Houfe in matters of like univeVfal 
concern, that fomething appeared which rendered the 
point of law very problematical. Indeed, it muft from 
reafon feem to every reader, that altho' the Houfe inquir- 
ed into the matter, on account of its infinite confequence, 
yet, that it could not be warranted in paffing a cenfure 
upon thofe who had ufed thefe warrants, nay, was on the 
contrary obliged to hold them juftified, and to difcharge 
the complaint againft them, however much the. Houfe 
might wifli to damn fuch warrants, if not in all cafes, yet, 
at lead, in that of mifdemeanors and libels, and with that 
view had apparently narrowed the firft propofed refolution 
to one of a particular nature. The natural conclufion * 
from the printed votes and journals muft be, that the Com- 
mons could not find a ground for condemning General 
Warrants in all cafes, or even in the fingle cafe of a libel, al- 
tho' accompanied with an order to feize papers ; infomucb, 
that I mould think an able man would hereafter allege the 
•prefent proceedings, as a juftification not only of thefe 
General Warrants, for the feizure of perfons, but alio of 
pipers, even in the cafe of a mifdemeanor, fo that this 
ufage will be apt to gain ftrength from what has paffed, 
as non regredi ift progredi in fuch an enterprize as this. 

* Vide the printed Votes of Jfm.ao, Feb. 10, 13, 14 and 17, 1764. 
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.Thefingle obiter faying of a Judge at Niji prius, or .even 
the judgment of a Court of law, will not be fufficient to 
reftrain future minifters, hurt by what is publifhed agaioft 
them, from ufing this general, fweeping power,: when 
they find that a Houfe of Commons will not interfere in 
the cafe, except to vindicate the perfons who ufe it. For 
which reafons, I wifb, with all my heart, this affair had 
never been agitated in parliament 5 becaufe I am forry that 
any time ferving Judge hereafter, {hould have fo good a 
pretext for ufing his difcretion in the determination of the 
point, and for not being afraid of Parliaments calling* him 
to an account for what he (hould do. 

It is, however, a point of very extenfive confequenoe 
both to the liberty and property of every man, and the 
Attorney therefore is a little too dogmatical, in conclud- 
ing that the true queftion was only, " whether the mini* 
* 6 ftry (hould fuffer themfelves to be the dupes of a party.*' 
A very fati6fa£rory apology and vindication, truly ! For, 
as 'to bis round aflertion, that this is " power which the 
46 beft friends to liberty had never fcrupled to exercife ;?* 
it is gratis dittum* untrue in itfelf, and, if it were true* 
nothing to the purpole. 

Thus much, I have thought myfelf obliged to fay> nqt 
only in fupport of my own freedom as- a man, but likewife 
in honour of. the miniftry, who muft, I think, be highly 
difpleafcd with the over- weening preemption of an Attor- 
ney, in advancing out of doors, what no minifter, nor 
even the Attorney General himfelf, would venture to affect 
within doors. 

As to what he has faid with regard to the infignificance 
©f the mere refolution of the houfe of Commons, I xlo 
recollect that (omething of a like fort was flung out by 
one learned gentleman, who, indeed, clofed the whole of 
his argument on this point, by faying, that " had he 
4t the honour of prefiding in any court of law, he ihould 
€ * regard fuch a refolution no more than he would that of 
41 fo many- drunken porters in Covent Garden." It 
would not, perhaps be " a judicial determination of the 
44 law, which might be pleaded in a court of judicature* 
44 and would only be a declaration of the fenfe of the 
4C law," by all the commons of England. And without 
doubt, if the refolution of one houfe would be of no 
weight with this gentleman, the refolution* of both heufea 

would 
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would be of none. Nothing but the concurrence of 
King, Lords and Commons will do for him. And yet* 
I dare fay, he would be confoundedly frightened with a 
lingle vote of either houfe, fliould he live to experience 
it. I will not fay, that the two houfes have ever gone fo 
far as to make law, altho', I believej they have gone fo far 
as to make a King; but this, I am fure of, that they 
have very often declared what the law was, in very great 
points,- and this is all that was contended for. In times 
more remote, when houfes of Commons were not fo 
fcrupulous, they have frequently come to refolutions de- 
claratory of the law; as any one may fee, by reading an 
account of their proceedings in the reign of Charles the 
Firft, when headed by Sir Edward Coke, Selden, Glan- 
Ville, and the great lawyers of thofedays : and this right 
they continued to claim and to exercife when Mr. Somers, 
Serjeant Maynard, Sir William Jones, Sir Francis Win- 
nington and other lawyers, undertook to conduS them 
prior to the Revolution, which raft tranfa&ion, altho* 
wearing away very faft in remembrance, is a period of 
hiftory hot yet abfolutely forgotten. At that time, fome 
of the men 1 have named were thought to underftand*the 
constitution ; they had lived in ticklHh times, and ftudied 
it clofefy : neverthelefs, I do not, in this refpeft, mean to 
Compare them with the refpe&able perfon I have juft now 
alluded to, altho* they had certainly attended the houfe 
much more than he has done. 

In thofe times it was the notion, that, upon any illegal 
arreft, brother violation, by a great Minifter, of a mem- 
ber of their houfe, it was necefTary to come to a refolution 
forthwith, concerning the Jaw upon that head, Without 
Waiting for the flow, and poffibty ineffe&ual, proceed- 
ings of a Court of Jufticej where a mere miftake, in 
the manner of pleading, might delay for a year, or 
fcoffibly fruftrate entirely the fuit. The parliament 
was anciently called, commune tanfilium regni y Communis 
reipttblic* Jfrcnjto. And I cannot «ven yet regard a refo- 
hrfion of the Commons, in the fame light with- the Attor- 
ney, as " a mere amufement becaufe, if by virtue of 
any refolution of theirs, whether the fame may be p!eade4 
in a regular plea or not, a man be committed to Newgate, 
the Court of King's Bench will never venture to queftfort 
the legality of the proceeding. When the Honourable 
1 * Alexander 
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Alexander Murray was fo committed, a late great patriot, 
Sir John Philips; put on his gown, and came into the 
court on purpofe « to make a motion, as he phrafed it, 
44 in the caufe of liberty," and prayed a Habeas Corpus 
for the faid Mr. Murray ; which was accordingly granted 
of courfe. The caufe of his imprifonment, returned by 
the gaoler, was only an order of the Houfe of Commons* 
without any crime alledged. The Judges faid they could 
not queftion the authority' of that houfe or demand the 
caufe of their commitment, or judge the fame; and 
therefore refufed to difcharge the prifoner, maugre all the 

Patriot's arguments to the contrary, and fo remanded him. 
lay, I will ^mention to the Attorney one other cafe, 
which will be worth his confidering, before he flights the 
notice of a refolution of the Commons. In the year 
1689, one Topham, the Serjeant of the houfe, com- 
plained, that being ferved with feveral actions, for taking 
perfons into cuftody by order of the houfe, his pleas of 
their order in his juftification, had been over-ruled in the 
King's Bench. The Commons thereupon refolved, " That 
"the faid different judgments, given in the King's 
" Bench againfl: the faid Topham, are illegal, and a vio- 
44 lation of the privileges of parliament, and pernicious 
" to the rights of parliament ; and that a bill be brought 
" in to reverfe the faid judgments ;" and they ordered 
that thofe of the Judges who were living, ihould attend ; 
which they did. Sir Francis Pcrnberton, (who had been 
the Chief Juftice) being defired CO give his reafons for 
over-ruljng the Plea of the order of that Houfe, replied, 
" That he knew little of the cafe, it was fo long fince. 
4< But that in cafe the defendant (hould plead he did arreft 
" the plaintiff by order of this Houfe, and Ihould plead 
4< That to the jurifdi&ion of the King's Bench* he 
" thought, with fubmiffion, he could fatisfy the Houfe, 
" that fuch a plea ought to be over-ruled : and that he 
" took the law to be fo clearly." He then withdrew ; 
and Sir Thomas Jones (a puifne Judge) being examined, 
faid, " That it was long fince, and, not knowing what 
*' he was to attend upon, could give no account thereof; 
" but, that if any fuch judgment was given, he hoped 
44 was according to law, as the matter was pleaded >" and 
then withdrew. §irF. Pemberton was again called, and 
bis reafons being demanded for his general affertion before- 
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fci3, he defired time to anfwer, both to the whole toge* 
her, and the particular cafe of Jay and Topham. But 
an immediate anfwer being infifted on, he faid, " That 
€ * what he fpoke was quoad hoc to that cafe ; however** 
" he gave what he had faid, for his pfefent thoughts and 
<c reajon." Being withdrawn, the houfe refolved, after 
a debate, That the. orders and proceedings of this Houfe, 
44 being pleaded to the jurifdidtion of the court of King's 
4C Bench, ought not to be over-ruled." They then or- 
dered thefe.two Judges to attend again on another day j 
when they were feverally examined, touching their rea- 
i Ions for o;ver-ruling the plea of Serjeant Topham to the 
action brought again ft him by Jay, and ordered into cuftody 
of the Serjeant at arms. 

The Attorney, however adds* that even the Refolutiori 
Contended for would have been of no utility, becaufe it 
might have been eafily evaded: and then ftates two or 
three cunning devices as " evafions, which he conceives 
<c would fruitrate the refolution, and confequently render 
<c it, in effect, no fecurity at all." A change of. a word 
only in the " form, he fays, would fubjeel: us to the fame 
" evil." To evince this, hefuppofes a Secretary of State 
" was to grant a particular warrant, defcribing the per- 
tc fon, for the feizing the papers ; and a general warrant 
<c for apprehending the authors, printers and publifhers:'* 
and, thereupon, fays, " he ftiould be glad to know whe- 
" ther either of thefe warrants would fall under this rcfo- 
" lution ;" and then, taking advantage of the ground he 
has got, rifes in his demands, and ventures to afk, " Whe- 
" ther, if the words treafonable practices were inferted 
* c (and endeavouring to excite to treafon, he fhould fuft 
" fpe& to be a treafonable practice) a General Warrant 
«* might not in that cafe pafs uncenfured, including both 
*' perfons and papers?" Now, I will fairly tell him my 
thoughts of the matter, and the probable confequencef, had 
fuch a refolution as that contended for been come to. 

1 take it 'to be mod clear, as the law now ftands, a 
General Warrant is good in no cafe whatever, for the 
apprehenfion of perfons or papers, or both ; and t'lat a 
• Particular, or any Warrant, for feizing the papers, is 
' Jikewife, as the law now ftands, good in no cafe whatever : 
and confequently, that none of all his ingenious contri- 
vances before ftatedj for eluding the law, would be, if 
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attempted, worth one fingle ftraw. Having laid this dowirv 
I fball proceed to fay, that, in my poor opinion, if the 
refolution had been agreed to as it arofe out of a parti- 
cular cafe complained of, it would have looked to the 
world as if either houfe of parliament, whenever in any . 
particular inftance this great privilege of a freeman, the 
liberty of. his.perfbn, were violated in the perfon of one 
of their own members, and came to their knowledge, they 
would take immediate notice of it, on purpofe to exprefs 
their indignation againft the outrage, in order to deter all* 
men from doing the like for the future, and to keep frefli^ 
in every bodies minds, the law upon that head. Their de- 
claration in this cafe, where no doubt of the law itfelf 
could be pretended, would have convinced all mankind,, 
that, where ever the law was clear, they would not fuffer 
it to be violated by any perfon, ever fo high, or ever fa 
great, without their immediate inquiry, and the fixing of 
an indelible brajid for fo dangerous an offence. Pofterity 
would have feen in the journals, by the Tery cafe before 
the hcufe, that the refolution was adapted to it, neither 
falling (hort of, nor going beyond it j and from thence 
too would all men judge how unadvifeable it muft be for 
any man, to infringe the liberty of the fubjecT: in anyone 
point. From this inftance-they would naturally reafon to- 
others. Therefore, hardy as the Attorney is, I believe 
that, after fuch * refolution, he would not venture, on 
any quirk grounded in the change of a word, to have at- 
tempted aught againft the fpirit or words of the refolution, 
by the feixure of any member, or indeed, of any man \ 
ojy if he did, that the vengeance of the Houfe, which he* 
had fo trifled with, would have fwiftly purfued, overtaken 
and puniflied him. The Commons of England would nor, 
in a great conftitutional point, between' Minifters of the 
Crown and reprefentatives of the people, endure that kind 
of quibbling which is tolerated between mere private parties 
in difputes of between meum 13 tuum, in ordinary caufes, 
in courts below. 

The Attorney, indeed, foon after, advances a very com- 
fortable pisce of news, which, is, that, "'the queftion of 
• ** the legality of the warrant in queftion has been decided 
4 > in a court of judicature." I hope he is right in his in- 
formation, and am very glad to hear it* but cannot help* 
faying, that I never have heard fo much before; akho' I 

■* • think 
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.ihittk fomebody did once tell me, that ift atrial dt nlft prtu^ 
Where this ana another point were in queftion, the Chief 
Juftice of the Common Pleas did deliver his own femi- 
ments aboat the Warrant itfelf. But this cannot poffibly 
be what the Attorney alludes to, asit was only the dittum. 
of me Judge at nifiprius 9 where this too was not the only 
point, but rhingled in faft with others; and where no 
judgment has been given upon the verdift, by reafon of the 
bill of Exceptions : which therefore is iiothing, cannot 
hereafter be cited in argument as an adjudged cafe, and by 
no means comes up to art a&ual decifton of a court of judica- 
ture; as, That always implies, that the point of Jaw was 
-iblemnly argued upon a ftated queftion, before one of the 
fupreme courts of law, that is, a bench of Judges, and 
toy then* deliberately determined and adjudged. 

As to the allegation of its being " in the power of any 
one of the parties acting under that warrant, to have 
brought it into iffue at his option -j" what is that to the 
.party injured and afled ^i/z, if £i had it not in his powet 
to have done fo ? 

But without entering into all the obliquities of chicane, 
which may be pra&ifed to delay for two years together, if 
not entirely to prevent, any determination ; there are 
many people who will never believe* that forfuch a reafon 
alone, any Houfe of Commons, in an eflential point of 
liberty, touching one of their own members, would wait, 
efpscially in a clear cafe where the law was not doubtful, 
to fee what might or might not.be done in any inferior 
court, but would immediately come to a ftrong refolution 
in behalf of thefubje&at large, thatfliould in their printed 
votes pervade the whole kingdom ; and not leave arty 
-country gentleman, or other unlearned man, in a future 
cafe of a like fort, to fend for information to fome prac- 
titioner of the law, before he could tell what to do in the 
matter. 

Where the birthright and immemorial franchife of the 
fubjedl has been broken, why fhould not the Common*, 
when aflembled, come to a refolution ; after a complaint 
made to them, the raft apparent, the law certain ? WouM 
it not have been constitutional ? Would it not have been 
fatisfaclory ? When it was directly advanced, that it would 
be an infult on the underftanding of mankind, to pretend 
that the ufage of a political office could overturn or fuf- 
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f>end the law of the land ; did any one man attempt to 
gainfay or contradict the pofition ? And if, a recent de- 
termination at law by any Judge had been upon the point ; 
is it not an additional reafon for the Koufe not hefitating 
about a damnatory refolution ? Or, if as was before ur- 
ged, perhaps a little inconfiftently, the point by fome 
means or other, was (till hanging undecided in the courts 
below ; was it not fo much the more neceflary for the par- 
liament to prevent any fufpenfe thereby in people's minds, 
about their clear birthright ? Nay, as every body knows 
that the prefent Houfe of Commons is independent, what- 
ever others may have been 5 will not the reception, the 
difcuffion by the longeft debate in the journals of parlia- 
ment, and the fubfequent fufpenfe and indecifion of the 
point, make men who had no doubt before, begin to 
doubt alittle now? What fhould make a free, conftitu- 
tional and independent part of the legiflature, when ap- 
pealed to by one of its own members, (I may fay fled to, 
as an afylum from the violence of thofe pretending the au- 
thority of the crown,) refufe to come to a decifive refo- 
: lution in favour of their own and every other Engliihman's 
boafted inheritance ? May not this create a doubt in many 
a fenfible man's mind where there was none before ? If 
-the times had been arbitrary, men might have thought 
the crown perhaps had interpofed, and that the Commons 
were therefore afraid to perfift in the affertion even of 
-their known rights. But there not being the leaft ground 
now for fuch a furmize, it will make many men at a lofs 
how to account for the parliament's taking up the matter, 
confidering it, and then coming to no refolution at all, 
but adjourning it fine die. The point was .fo great, that 
never werethe eyes of mankind more fixed upon their ro~ 
prefentatives. Indeed, 1 never faw more ftir in the Houfe 
itfelf, every body preffing his friend to ftay and vote : tha 
Secretaries of the Treafury, and other men of conftquence, 
'were remarkably active ; and every thing wore the face of 
-a decifive day. Why, after all, no refolution was come 
to, I never could learn- I am Aire what has been urged 
without doors, has not the leaft fern bl a nee of reafon or 
conftitution. Indeed, in all my reading of paft times, I 
have never met with any like it. On fuch points, the 
Commons ever ufed to proceed to a ftrong refolution. 
What therefore influenced the minifters on that day, I 
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cannot guefs, unlefs it be what I dare not name. The 
'common report is, that they carried their point, in coming 
to no refolution, but by fourteen ; that during the debate, 
they were apprehenfivethe majority would be againft them; 
that many of their very beft friends voted, and fome even 
. fpoke againft them ; that fome fons left their fathers, and 
• others with difficulty went out of town ; that many mem- 
bers, who had not attended the whole feffion before,- came 
down, fome from fick-beds, others from foreign parts ; 
and yef, alter all, altho' the Houfe fat two days on the 
matter, the flrft day from three in the afternoon through 
the whole night, till near feven the next morning, and 
the other day till half an hour after five in the morning, 
the deciding reafons againft coming to the refolution pro- 
pofed, prevailed only by a majority of fourteen. The 
crowd and agitati. n of people about the Houfe was inex- 
preffible; fubftantial old citizens, who could not fleep 
from concern, flopped members as they paffed jn their 
chairs, to know the event ; in fhort, the face of mankind 
could not fliew more diftrefs, if the conftitution had been 
actually giving up to a Stuart, in one of its moft effential 
and vital parts, by a Tory and paffively obedient parlia- 
ment. And why all this ? I am curious to know ; I muft 
again from my heart declare, and I conjure, therefore, 
thofe who do know, to give the public their reafons for 
the fame. 

What " neceffity of peculiar circumftances," the At- 
torney may think there fliould be " abfolutely to require 

their interpofition," I know ndt: but I jhould imagine 
thefe few circumftances would be fully fufficient ; namely, 
that the a£t complained of was committed in time of pub- 
lic tranquility, without a colour of law, bv a King's mi- 
nifter, upon one of the reprefentatives of the people, in a 
free country, on a charge of the. moft difpu table of all 
crimes, which is at moft but a mifdemeanor ; when tod, 
however apparently libellous the words might feem without 
doors, perhaps (to borrow a common word with the At- 
torney) no man would fay, they would have been deemed 
libellous, had they been uttered by any member in his 
place within doors, fince the memorable cafe of The 
Five Members. 

Moreover, to return to the refolution propofed, where 
a pradice has obtained in a high office, which is clearly 
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, contrary to.lavft and it is a matter that nearly affects the 

. perfonal pciv ilege of every freeman, it feems to me that 
the very thing which a Houfe of Commons would natv- 

' xalfy do, is, to come to a refolution, damning, that prac- 
tice, and to go no farther 5 for to bring in a bill upon 
the occafion, would look as if a new law was neceflary, 
becaufe prior to that the practice had been efteemed legal, 
or at lead very dubious. The bringing in a bill would 
be countenancing, in fome meafure, what had b?en done, 
and look like a new regulation fetting a-foot. Befides, 
an act .parliament newly made, is not fo venerable in 
the eyes of the world, or fo fecure againft future altera- 
tions, as the Old Common Law of the Land, which has 
been from time immemorial the inheritance of every Eng- 

lifhman, and is, on account of its antiquity, held, as it 
were, facred in every man's mind. 

If a matter of conftitutional concern and ; alarm be 
fiirred in the Houfe, and the Members do not feem clear 
about tjie . law, it is natural and ufual for the Houfe to go 
into, or appoint a Committee, for the purpofe of looking 
into precedents, to fee how the Houfe has acted in fimilgr 
occafions, and what the conftitution is; but, when the 
matter, is Co clear at the very firft blufh, that nobody has 
any doubt about it, one cannot readily frame to one's 
jnind any reafons againft coining to a refolution at once 
that may fatisfy the Public. To call for cafes of this 

. having been done is unneccflary, becaufe the nature of the 
thing (hews it is right. Some things are fo plain of them- 

..felvcs, that no cafe can make them plainer. This power 
of interpofition in the Commons, flows of neceffity from 
the nature of the government ; they could not be the 

. grand inqueu; of the nation, the great council of the realm, 
fponfbrs for tjie republic, or guardians of the rights of 
the people, without poffeffing it. To fuppofe that they 
have the power of inquiring, and that it (hould be proper 
for them to to do, and yet not come to any refult, in 
confequence of fuch their inquiry, feems to be paft un- 
derftanding : and, where a matter is among the firft prin- 
ciples of the conftitution, it is in vain to be looking for 
cafes to prove it ; nay, fuch a proceeding would Look as if 
this right could not be put in ufe, unlefs fome inftance of 
its having been exerted were produced to warrant the ex- 
crcife of it. But, indeed, there is another reafon why 
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examples need not be cited, which is that they are fb nu- 
merous, that no man can read through the titties of the^ 
four Stuarts, without finding the journals of Parliament 
full of them. 

As to the inftances quoted and ridiculed by the Attorney,, 
it. feems to me that they direftly apply to the main hinge 
of the difpute, that is, to the practice in Parliament o* 
interfering by refolution in matters of law ; nay, they go 
fffll farther in point, for they prove that the floufe has, 
interfered by refolution in matter^ of law, where preice-^ 
dents and practice were cited, and admitted, in fupport of 
the malefaftorj and that this had been done, not only in. 
cafes of public concern, but even in a private cafe, where, 
the illegal warrant itfelf had been iflued at the defi're of a, 
father againft one of his own children, upon a mere farnily - 
motive. In this laft cafe, the fimple fa£t was this, Lqrd 
Danby fitted out* fmall veffel with' arms, unknown to his. 
father the Marquis of Carmarthen^ Lord Prefiden't of th$. 
Council, who acquainted Lord Nottingham, the Secretary, 
of State, with it ; he had not time to put this information, 
into writing, nof was it upon oath, but wrote' it, upon/ 
memory, for his own fatisfafti'on. Lord Danby is takers 
up, and fays, " the veflelwas his own, and fitted widi, 
" the arms it had before to make life of for his diverfioh 
which the fecretary found fo ingenuous ah anfwer, that 
releafed his Lordftip without bail, upon his prom ife on hift 
word and honour to appear upon fummons'. Some tff th^ 
Members, however, faid, <c This proceeding flicks hot:, 
" only on the people, but their Reprefehtatives may bfc 
« in clanger. If, by intreaty, a man may be taken up h). 
<c this manner, every mother's fon may be taken up. Na* 
" tural affefiions muft not be ufed to try tricks with thfc 
a governments Lord Nottingham granted the warrant, 
" without oath. Howard fays> it will juftify jLordf, 
u Nottingham,' becaufe he had his information from & 
Privy counfellor." "I would "be fatisfied whether a 
44 Privy-counfellor muft not give information upon oath* 
" as well as another ? If this warrant was granted as ?, 
4€ Privy-counfellor, or a Jufticc of Peace?, I know no 
" law for it ; for* if fix Privy-counfellors do it, and here. 
cl is but one, it is wbrthy your confideration> If as a, 
" Juftice of Ptatfe,' he cannot take up a man without 
« oath. If One Couafello* ihall wbUper to another, and 
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44 imprifon a man, I know not who can be fafe. If w«f 
4C take up this now, at the rate elections go at, and the 
44 determination in Sir Samuel Bernard ifton's cafe, they 
44 may have a Parliament as they pleafe. I know not but 
44 that it may be in the power of one great man to make 
44 a Parliament. I fliould be loth to go without this be- 
44 ing decided $ there would be no fafety for me when I . 
44 am at home. In two months this man may go round 
44 the Houfe thus : I hope, as EngUJhnun^ we fhall not 
44 forget our rights ; and any man that will do this, is not 
*• fit to be employed in the government. I would not 
44 have it go off that he can warrant the thing. Profe- 
44 cution of a writ will hinder a member from his attend- . 
44 ance. He faid, 44 the warrant is for treafonable prac- 
41 tlces," which is bailable. I hear it moved to refer it to 
44 the Committee of Privileges to inquire into it; but I 
44 think that not (it. From whom will you have informa- 
44 tions ? Will you fend for Lords Nottingham and Car- . 
44 marthen ? I would have a good correfpondence with the 
€i Lords : the Peers will not come to you, and there will . 
44 be a rupture. But if you will come up to the motion, 
44 for your honour and eafe, vote the breach of Privilege, 
" and then addrefs the King to take order, that the like 
" be not done for the future. Granting the warrant is a 
44 thing that muft not be pafled by fo haftily. You will find 
44 few meflengers that will deny fuch execution of a war- 
44 rant. The Meffenger (fays the Speaker) undoubtedly 
44 breaks your privilege, as well as the bailiff that arreft* 
44 your Member. The bailiff arid he that fues out. the 
44 writ againft a member (adds Mr. Hawks) are upon. 
44 record ; and if you only call upon the perfon who does 
44 officiate, your privilege will be quickly loft. Whoever , 
44 iflues out the warrant, is more, or equally, guilty than 
44 he that executes it, (fays old Sir John Maynard.) As. 
44 this cafe ftands, a member is impnfoned, and a warrant . 
44 is made to take him for treafonable praSfuesy if we take. 
44 notice of it, and let a member fit among us fo accufed*, 
44 we cannot well anfwer it. We are to vote it a breach, 
44 of privilege, and then inquire what thofe treafonable. 
44 ^ practices are. At this rate we may all be imprifoned, 
44 and whipped to our lives end. Vote it a breach of pri-. 
44 vilege, and fit not mute upon fo plain a breach. (To 
44 which Sir John Thompfon fubjoins) He that touches, 
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c< the Parliament, touches the vital part of the narioir. 
" The man is not fit to. be Secretary that carries about 
*' him the legiflative authority to commit in this manner* 
*' The Meffenger had been clapped up, if he had not done 
" it. Put the queftion thus ; " That granting the war- 
<( rant without notice, &c. was a breach of privilege* 
4t &c." The Houfe then refolved, That the granting, 
" a ^arrant to arreft the Earl of Danby, a Member of 
*' this Houfe, and the taking him into cuftody by virtue. 
" of that warrant, is a breach of Privilege of this Houfe." 

The four cafes are perfectly appofite to the great queftion 
of parliaments interpofing by refolution, where the known 
law has been broken by the hand of power. And r I 
(hould think too, that if a cafe confifts of four points, and 
a precedent can be found for each point, That cafe would 
be fully proved by thofe four precedents* according to my 
notion of logic At leaft, a man who denies the reafon* 
ing on this head, has no right to accufe his antagonist of 
" unfairnefs and quibbling," as the Attorney does through- 
out £ and, from what I fee of his performance, (hould 
therefore imagine he could only do fo, in order- to foreftaU* 
the charge, and to prevent its being applied to himfelrV 
And fo far from being angry, as he is, with two of thefe 
cafes, for being applicable to a Chief Juftice of the King* 
Bench) I like them the better for it, and wifh, that when- 
ever a Chief is found to be clandeftinely meddling in mat-v 
4ers of ftate, in perverfion of the law, he may be dragged 
into broad day-light,, and his name and memory be branded^ 
for ever, to tbe lateft pofterity^ I cannot, indeed, figure 
to myfelf a meaner or more pernicious perfon than a Chief 
Juftice, with a gjteat income for life, giveu him by the 
public, in order to render him independent, privately 
liftening to every inclination of every miniftry, and warp* 
ing and wire-drawing the plain letter of the law, in ordiet; 
to accommodate it to their inclinations, inftead of purfuing 
the courfe of eftablifhed precedents, inviolably, intrepidly, 
and openly, without regard to party or perfon. The 
chapter of expediency is tbe very worft fource of adju«' 
dication, infomuch as it tends to the fetriog afloat, by de- 
grees, the whole law of the realm. 

'* In our law, the Judges are bound, by a facred oath, 
u to determine according to the known, laws and antient 
" cuftonu of the realm, fet down in judicial decifions and 
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4i resolutions of learned* wife, and upright Judges, upon 
variety of particular- fads and cafes, which when they 
have been thus in ufe -and pra&fed time out of mind, 
** are a part of the common law of the kingdom. And 
" it is a m#ft dangerous thing to {hake or alter any of the 
rules jot fundamental points of the Common Law, 
cc which, in truth, are the main pillars and fuppotters of 
the fabrick of the Commonwealth. To have i\q rule 
" to decide controverfies but the rule of equity, is to 
*«■ begin the world again, and to make choice of that rule* 
« which- out of mere ncceffity was made ufe of in thein- 
«* ftricy of the Aate and indigency of laws. And to fet up 
*' this rule, after laws are effablifhed to. relieve hard cafes 
<* and leave the matter at large, i&it not rather unravels 
" ling, by unptrceived degrees, the fine and clafe texture 
a of 'the tew, which has been fo many hundred years 
•* making? The laws of this kingdom are not, now-a* 
** days, tobefpunout of mens "brains, pro n nata." 

«' To> allow of any man's difcretidn (fays Lord Coke) 
<• that fits in the feat of juftice, would bring forth a tnon- 
* ftrous confufion." It is, indeed, 'wonderful that any 
man (houid have fo fervile adifpofition ; for, let his abili-. 
ties be what *hey will, he will always be regarded as a corn 
teorptibk 'per(bnage« This fort of .profligate magiftrate 
may be Aire of beiflg ufed by every miniftry, but of being 
efleemed by none, feeing no fet of men can depend upon 
Aim any longer than- they remain in office and power ; his* 
only principle of action being, an implicit obedience to the 
*ld tutelar jSaint at St. James's. - He mufl be, in truth, 

■ ; A*tirtfro^$ foe, and a iufpicious friend, . 
X " Drea4in£ t'ai fools. ■ i • :. 

And <c Cdwardfce in a Judge is but another name for 
* 'Corruption *' ; 

y y Since theft -Wo examples of the Commons declaring the 
raw, eyeh to :oppofttion to the practice and decifions of 
Chief Jdftkes^ 1 have been mentioned, I cannot forbear 
noticing two of three circumftances in their cafes, which 
tally moft furprifingly with fome of the dbclrine i have 
advanced, 'with the- caufr lJ*at gave occalion to it. 
The com«<ittee- reported fevera£ .cafes of reftraints put 
fopoir Juries by <JL«v« J*' Keeling* among . other things, 
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that, in an indictment for murder; wh1ch : the Jury 
*< found manflaughter, becaufe they found no malice pre- 
u pence; he told them', they mult be ruled by him in.maf- 
" ter of law, and forced them to find the bill, Murder; 
" and that the man was executed accordingly, without 
" reprieve, notwitbftanding the addrefs of the Gentlemen 
" of the Bench to him. That he forbid, a Habeas Corpus, 
" and a Pluries to be ifltied out ; fo that the .party was 
" obliged to petition the King." The Houfe thereupon 
rcfolved (i.) u That the proceedings of the laid L. C. J. 
" are innovations in . the trial of men for their lives and 
* c liberties. And that he has ufed an arbitrary and illegal 
*' power, which is of dahgerous confequence to the lives 
*' and liberties of the people of England, and tends to 
the introducing of an arbitrary government, .(a.) That 
« in the place of judicature, the L. C. J. has undervalued, 
€C vilified, and contemned Magna Charta, the great pre- 
* c fervej of our lives, freedom, and property." As to 
L. C. J. Scroggs 9 there was a great complaint againft 
him, for his treatment and discharge of a MidaVftx 
Grand Jury, before they had prefented all their bills, for 
arbitrary proceedings in cafes of libel, and other matters, 
and for ifluing of illegal General Warrants for perfons and 
papers. The Law-members in the Houfe urged, That 
*' if a Grand Jury be difcharged whilft indi&ments are 
/"depending, there could be no proceedings of iufticfc. 
* c The Jury was likcwife blamed by the Chief Juftice, 
44 and told, that they middled with matters which concerned 
" them not. In former times, Judges had one rule of 
€€ juftice to go by, and' another of policy, and if Judge* 
*' once undertake that, there is an end of all law. Shall 
" we have law when they pleafe to let us, and when 
*' they do not pleafe (ball we have none? It is afluminga 
" legiflative power, by which a Judge makes his wilr a 
" law. Do as yon have done already in this Parliament* 
4< make a vote upon them. If you do not deeply refent 
"this, all your laws will iignify nothing to pofterity>$ 
" for all is at ftake, if men take upon them to proceed fo 
" arbitrarily, and are fo fervile as to violate laws for felf- 
c< ends. I will not define the offence, but, I think, 
** thefe proceedings do fubvert the fundamental laws, and 
" fo I would go to the utmoft feverity of judgment. 
*' The fiueft violation .of Magna. Cbarta, wat from the 
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44 two Chief Jaftices Trefilian and Btlknap, and thefe 
44 Judges have now taken upon .them to fubvert the 
44 rights and privileges of the fubje&. My opinion is to 
* 6 make the quefiion before the Houfe general. In Scotland 
*' they have what laws their governors pleafe to impofe 
44 upon them ^ let us take care that our condition be flot 
." brought to that. I would gladly know what ivay there 
" is to bring a great criminal to punifhment but in Parlia- 
; cc ment (and we have little hopes there, by what I have 
44 ften) if ever you admit judges to let Juries, or not, 
44 inquire into offences as they pleafe. I think I can re- 
44 member a precedent, when the judges took upon them 
44 to violate the laws, and fo did violate the King's oath 
44 and their own, and were hanged for their pains ; and 
44 I (ball make no great fcruple to do it again. Printing I 
" take now to be free, A fubject hath, by law, liberty 
44 to write, fpeak, or print ; be may be indi&ed, if he 
44 tranfgrefs, and it is at his^-peril, if he offends. Shall 
44 not a man fpeak unlefs he be lifcenfed. The Court of 
44 King's Bench was at ScroggsV direction. But, if 
" Judges can be found to make new laws by their inter- 
, 44 .pretation of the old ones; and if Treafurers can be 
44 found, &c.'V 44 A Committee was appointed to exa*- 
44 mine the proceedings of the Judges in Weftminfter- 
44 hall, and to report the fame, with their opinions there- 
44 in, to the Houfe." Upon the report of the Com- 
mittee, 44 the Houfe refolved, nernine contradicente^ That 
, 44 the difcharging of the Grand Jury by the Court of 
44 King's Bench, before the laft day of the Term, and before 
« 4 theynad finilhed their prefentments, was arbitrary and 
44 illegal, deftru&ive of public juftice, a manifeft violation 
44 of the oaths of the Judges of that Court, and a means 
44 to fubvert the fundamental laws of this kingdom : That 
44 it is the opinion of this Houfe, that the Rule made by 
v the Court of King's Bench, again ft printing of a book, 
44 called The Weekly Pecquet of Advice from Rime, is 
44 illegal and arbitrary, thereby ufurping to themfelves 
44 legiflative .power : That the court of King's Bench, 
44 irv the impofition of fines on offenders, of late years, 
. 44 havea&ed arbitrarily, illegal, and partially: That the 
44 refufing fufficient bail in thefe cafes, wherein the 
• 44 perfons committed were bailable by law, was illegal, 
44 and a high breach of the liberties of the fubje£i ; and 
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* That the warrants * iffucd by the King's Bench are 
" arbitrary and illegal. And it was ordered, That the 
<c faid report, and the feveral refolutions of the Houfe 
" thereupon, be printed ; and that Mr. Speaker take car* 
" in the printing thereof apart from this day's other votes.* 
Thus did the Commons behave in the cafe of two Chief 
Jufticesof the Kings Bencb % and their conduct it fodecifive 
upon the poirft we now are, that no words can add to the 
force of it. But there was another thing, which was done 
in the fame feffiori, that I cannot help relating. The 
Under Secretary of State, by direction of Sir Lionel Jen- 
kins, Secretary of State, who had received a verbal order 
from the Clerk of the Council for the purpofe, writes * 
letter to a gentleman at Dover, defiring him to wait upon 
the Mayor, and dire£t him to feize a man, if he (hould 
land there, together with his companions, and detain 
them until further dire&ions and In this letter there is in* 
clofed a particular defcription of the Man, and his name 
faid to be Norris or Morris. The information upon which 
this letter or order proceeded, was not upon oath. How- 
ever, when Norris landed, he is taken and carried before 
the Mayor, who thought it reafonable to commit him to 
the common prifon, and to feize his papers. When that 
was done and known, there were two orders of Council 

* " Ang. fl*. Whereas there are dif ers ill-difpofed peffont, who do daily 
print and publifh many Seditious and t reafonable books and pamphlets, endea- 
vouring thereby to difpofe the minds of his Majefty** fubje&s to fedition anil 
rebellion: And alfo infamous libels, reflecting upon particular peribns, to 
-the great icandal of his Majefty's government. For fuppreffmg whereof, his 
Majefty has lately iflued his royal proclamation : And for the mere rpecdyfap- 
preffing the faid feditious books, libels and pamphlets, and to the end Chat the 
Authors and Publifhers thereof may be brought to their punlfiiment : 

" Thefe are to will and require you, and in his Majefty** name, to charge 
and command you, and every of you, upon fight hereof, to be aiding and af~ 
lilting to Robert Stephens, Meffenger of the Prefs, in the feizing on all fuck 
'hooks- and pamphlets as aforefaid, as he mall be informed of, in any Book- 
-fellers or Printers (hops or warehoufes, or elftwhere wbatfoever, to the end 
they may be difpofedas toj-aw (hall appertain. - Alfo, if you (hail be informed 
of the Authors, Printers, or Pu blithers of foch books or pamphlets, as are 
above mentioned, you are to apprehend them, and have them before one of 
.his Majefty's Juftices of the Peace, to be proceeded againft according to law, 
Pated this 39th of November, 1679. ' 

To Robert Stephens, Meflenger of the Prefi j and to all Mayors. Sheriffs, 
Bailiffs, Conftables, and all other Officers and Mbiirers whom thefe 
m:my concern, 

W. Scroggs. 
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to4hc-Mtyor to flop and deliver him to a Meflengor, who 
js.fent d^wn oh purpofe to bring him before (he Council, * 
jw.qrftodjt; .and the papers' are ordered to be lodged in the 
^ouncil cheft. N orris, after being examined* was dif- 
mifled, 'an4 it was declared .there was no farther caufe of 
•detaining faqi $ and the verbal order firft mentioned was 
lurver entered in the minute-book of the council. Upon 
this cafq, a complaint is made to the,Houfc of Commons, 
who immediately appoints Committee to inquire into and 
report the matter, to theHoufe, which is done accordingly. 
The Members enter warmly into the grievance, and fome 
of them- fay, 44 I would know how the Privy-Council 
44 came to have a defcrrption of this mam Jt may be, 
"the French Ambaffador has had fome influence in 
4 « Council*. I do not know what flopping a man on the 
46 way or road is, to be immediately fent up to the Courts 
44 , cil by a Mayor or Officer, upon verbal order. 1 know 
44 nothing of a verbal order of Council ! In cafes efnecef- 
"fey to cammk illegal a&ims — thefe are ftrarrge arfertiods 
44 for what have, been done, or what may be done. . The 
44 Thing is all of a piece, for fome great ptrfons are con* 
4 * cerned in it. Let Gentlemen make it their own cafe* 
44 I fee not who is to blame, but he that figns the war- 
44 rant $ nothing; appears to you elfe, therefore put a 
44 brand upon it. A parcel of men there is, who abufe 
" the Jting^-and ftill you rrruft be tender of them, and 
"theft men muft ftill be about the King.** Thereupotf, 
Sir Lionel Jenkins very honourably took on himfelf the 
letter written by his Under Secretary, and faid, in excufe 
of himfelf, that be was but minifterial in the affair, owned 
lie had' the information from a man who had it from ano- 
ther, and that he related it to the Council as he thought it 
his duty ; that he had thereupon a verbal order to ieize the 
perfon informed of, and, in confequence of that, gave di- 
rection to his Under Secretary to write the letter before^ 
mentioned, and if any thing had been done unjuftifiable, 
that he himfelf muft an Aver it ; that he thought it was 
treafon for a Romifii Prieft to be upon Englifh ground, 
and felony ir\ Norris to receive him > and that, in his poff, 
he could do no other than obey his fiiperiors ; and that he 
humbly took leave to aver, that a verbal order in a Com- 
mittee of Council, is what is not entered into the minutes 

of 
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.-of. the .council; The Houfe defired Sir Lionel tbwkb-t 
draw, which he accordingly did, and then chey refolved; 
" .That the late imprifonmentof PeterNtfriis, afcO*>«reiy 
" .was illegal j and that the proceeding x>f SirHmiei Jtm^ 
« kiqs, Knight, one of the principal Secretaries oP Stktdj 
if by de&ribing the perfon of the <aid Norm, and dirt^ 

ing fiich his iaipriforimcnt^ .was Ulegal and arbitrary 
and they made an order for printing the cafe of Peter- Nor- 
ris at large, which was likewife done, Nowv titftr thd 
Commeris, without any communication with the kordt,* 
refolved a point of law, altbo' N^rrts might have brought 
an a&ioa of falfe impriibiraient, : .had the opinion- .of < 
court of law, and recovered drntpagts for a fatisfa&ion of 
bis injury y> and. he was no member of their houfe* ,. Y*hH 
rcfolytiaii to&vwas na$ made asa>ft»ndation:fbr aiiyifaturt 
bill* nor ifor articles of impeachment, but merely to*damrf 
aniliegal and grievoas warrant, ; . . * 

Such hath- been the conduit: and interpofition of thd 
Commobs: under the houfe of Siuart^ both-- Father -and 
(on, with ro^ie^ta the' law Of this kingdom*; when irr- 
vaded great officer* <*f ftate 5 and yet: theft Were* 
Princes who claimed a right of governing the kingdom^ 
paramount the laws, jure divino\ whereas it is thehbnoinf 
of h» prcfent Majefty*s family to derive their fcle trtle 
from the choice of the people, <from ahiEnglilh a&of 
parliament; There is therefore, the leail'dktafty 
that -can now be poffibly imparted. from tbc throneJCo'-any 
of the p l reAnt*miniftry they are mere men and creatures' 
of civil polity, and their- a&ions : may be judgefl by the 
commowJaw of the land, without, either blafphenly, or 
any^extraorninary or occafional ftatute for the purpo&. * ' 

'This being fo, lam amazed that the Attorney Ihoultf 
thinloa trilLneeeflary ; becaufe, if . there, be 110 law now* 
cxiftii^g, that authorizes General . Warraot^ in any ci(V 
whatever, it rarity feems to belridicukwto br ing in a bitt 
M to regulate what doe* not arift ah argument,. J^hii, 
which heafteds.not to comprehend* merely, becaufe Hc i$ 
unable to anfwer it.. ^ The Zy{V\ i$ the pra&tce of 
nfage which has grown of late, within the. time of ou» 
fathers, in a clandeftine offibe r contrary to the iundarf 
mental law of the land ; and when this practice has beti* 
detected, the parliament need only damn it^ ajii leave the? 

lavr 
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law js it was, without " the alteration evin of an Iota in 
" matter or form/' The Attorney, by an ad of par- 
liament, would, I perceive, fain make law of this modern 
ufcge, under a pretence of bettering thereby the old com- 
mon law ; but, I fancy, he will find moll people of 
opinion againft him, and as much afraid of his coarfe hand 
at of his fuperiors refinements, and, therefore, beg to 
have the liw remain as it is. No aft could poffibly anfwer 
the end of a refolution, unlefs it were, perhaps, a fliort 
declaratory ftatute of three. lines, reciting that, " Whereas 
" a novel pra&ice, had of late years gained footing in 
<c fcveral minifterial offices, whereby Genera] Warrants 
" for the apptehenfion of perfons under a general defcrip-* 
* 4 tion, without naming any in certain, had been ifiued 
" from fuch offices, contrary to Magna Cbaria to repeat-* 
" edly confirmed, and to the immemorial and eftaWilhed 
rights of every Freeman, and to the known laws of the 
" realm ; Therefore, by the dire£tion and confent of 
u King, Lords, and Commons, be it declared, That 
" fuch pra&ice is in alt cafes illegal, repugnant to the 
*' fundamental principles of the conftitution, dangerous 
" to the liberties of the fubjed, and abfolutely unwar* 
« rantable," 

Old Sir Edward Coke faid, with feme humour, iit 
Charles the Firft's reign, at the head of the Commons in 
their conference with the Lords——" For a Freeman to 
«' be tenant at will of his liberty I I will never agree to 
" it : it is a tenure not to be found in all Littleton" " It 
" is (as he fays in one of his treatifes) a great deal better 
" for the ftatc, that a particular offender fhould go unpu- 
" niChed, on the one hand, or that a privaie perfon, or 
" public minifter, fliould be damnified on the other by 
*< rigour of the law, .than that a general rule of law. 
" Qjould be brbken, to the general trouble and prejudice 
* of many." Therefore, I beg leave to enter my pro* 
teft againft any bill, to regulate what I hope will never 
exift. The ancient Britons in a body, told Auguftine 
himfelf, fe mn poffe abjq; fuorum confenfu licentia prifcis 
ab&care morihus. And, as to his prefent Majefty, one 
may fay, in the words of the famous Serjeant Glanville, 
(fince I am in the humour of quoting) " There is no fear 

of trufting him with any thing but ill counfel againft. 
, the 
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the fubjeft for* when once be is truly info rifted 
'what his people's pr if ci mores 01 Common law is/ he will 
never countenance any officer in abdicating them ahj\\ 
confenfu et licentia fnorum* 

I can aflure the Attorney* that I have, according to 
his directions, " ferioufly attended to his arguments.'* 
However,. I very much doubt, whether the Miniftry will 
pardon him for obtruding his private reafons as thofe which 
weighed with them, to put efT the determination of the 
quefiion. Indeed, if any of the arguments he has adduced 
on this head, were really of weight with them, I fhould 
think.it. muft be that which be grounds on the imprac- 
ticability of. pleading, with effedt, fuch a refolution in any 
of the courts of judicature; for. I fincerely efteem this to 
be by fax the moft fatisfadtory of all. 1 know, my Lord 
Coke does, fay vpry emphatically, that the fcience of beau 
pleader . is the very heart-firing of the law. It would 
therefore, I confefs, be a lamentible thing to have the 
Crown-pleaders "'dividejl and confounded, in this their 
nice and artificial department of the law. Confidering 
the prefent knotty difficulties attending thefe gentlemen^ 
to throw, any additional, rub or {tumbling block in their 
.way, would be unpardonable in any good humoured admi- 
niftration. I do not, however, pretend to form a deter* 
initiate judgment of the ministry's reafons for avoiding , a 
refolution, as I have not vanity enough to fuppofe I can 
fathom them. Perhaps, they might be fomewhat prefled 
in time, having other weighty affairs in hand, that the 
vulgar know, nothing of, and therefore would not come 
to any declfion of the point, feeing they could not give it 
the parade of. a folemn difcuffion upon the report of a 
committee; or, .they might oppofe the refolution, be- 
caufe it was moved by the opposition, refolving withal) to 
refume it themfelves the very next feflion ; which laft, 
indeed, I am very apt to think may be the cafe; on, per* 
adventure, there might be other lefs oftenfiblc and more 
predominant reafons for their having fo notorio'fly ex- 
erted the utmoft of their ftrengtb, merely to avoid the 
coming to any refolution. at all. They faid nothing in* 
conftftent with anycondij&; and, as many of their beft 
friends voted agaifift them, it cannot be fuppofed they 
would run fo mutt* rifle, without foifte very extraordinary 
1ST reafons 
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fceaforis for To doing. It would not, however, be AiC- 
agreeable to the public, to know from the pen of a mint* 
Iter, efpecially, from one of them that declines no labour* 
and has been a pra&ifing lawyer himfelf, what really were 
the arguments that fwayed him to be for an abfolute ad- 
journment of this queftion, when fo many people were 
of opinion it would have been more for his intereft to 
have taken the popular fide, and agreed to the refolutioft* 
if not as firft moved, at lead, as finally mended, nar- 
rowed and particularized by his learned co-adjutors. Sucjl 
information would be much more acceptable, than the little 
fcraps of politics and intelligence, which one now and 
then finds in the Daily Gazetteer, and which the common 
reader, upon the very firft view, attributes to Jemmy 
Twitcher, (or his fecond, Dr. Shebbeare,) who, I pre- 
fume, is not of the Houfe of Commons, and is, perhaps 
{bme man that is too much unacquainted with law, an<| 
of too little gravity to be equal to fuch a performance,, 
and therefore, contents himfelf with doing bufmefs in 
another way, and only now and then writes off a fquifa^ 
upon bis knee, for one of the daily papers, as any matter - 
happens to ftrike him, at home, in the coffee-houfe, ot 
at the tavern ; in company with his wife and family* bit 
miftrefs and giris of the town, with minifters of ftate y 
gentlemen of fun, bawdry and blafphemy, or fingers of 
catches. Altho*, I know it is the opinion of fome people^ 
that any thing will do for the public (poor John Trot.) ' 
The Attorney feems to think, he has fo fufficientljf 
defended the Majority, that he may fwagger a little, and 
therefore alks, Is this air that you have to complain of t 
1 really thought you could have made out a more moving 
tale ! What is capable of moving him, I know not ; but 
I can allure him, that people in general, think the plain 
ftory fo bad, it is not well capable of being exceeded I 
end, all he has convinced me of, is, that there is nothing 
fo bad, but fome man or other* for the prefent penny* 
may be found hardy enough" to undertake either the execu- 
tion or the defence of* When I hear a man call an adiiat 
arreft of a member of parliament, on the mere charge of 
a libel ex officio, and the feizure of his papers, " a phan- 
*« toni of imagination and remember to have heard th* 
feme man declare -a* -his- 3>utfet upon this queftion 4o a 

very 
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wry gr$at affembly, " that he had long been a member of 
<c it* but had rarely attended, becaufe he did not think 
* c it worth his while before, having more valuable bufmefs 
€i elfewhere $" and recollect fcaicely ever tc have feeti 
him in that aflembly, or at leaft to take any rart in it, ex- 
cept when the confirmation of ** another pillar of the 
" tpnftituuon, the Habeas Corpus law," was in agitation, 
.by virtue of a bill too (the mode that he now feems fond 
of and that he then gave an earned of his patriot! m by 
being the champion of the oppofition to it, infomuch, 
tbat he rouzed the indignation of the Great Man of the 
age (then a minifter) who could not forbear ftarting up and 
reading to him, upon the fpot, the rcfolutions of the ever- 
memorable parliament of Charles the Firft, on behalf <5ff 
the rights and. liberties of Englifhmen, being therein fup^ 
ported with great eloquence and ftrength of argument bjr 
the then Attorney General \ another great lawyer, and fc 
particular friend of this lad gentleman's, having indeed 
been the occafion of the bill : when all this, I fay, prefentft 
itfelf to my mind, I want nothing more for forming A 
decifive opinion of the Attorney as a public man. of 
calling him the Champion, I do not mean to forget, that 
a certain candid lawyer united his. beft endeavours tfc 
ft rang! e this Habeas Corpus bill ; but then, he did it in ft 
delicate and qualified a manner, that fiirely he cannot ex- 
pert to have bis pafs for a firft-rate part upon the occafionj 
no more than on another, when he gave up (from com-* 
plaifonce, I pre fume) an opinion that he had drawn and 
figned relative to a profecution, and fubmitted to concu*. 
in that of an ov<?r- bearing collegue, who, tho ? a fubord in- 
nate co-adjutor in rank, by the boldnefs of his tempers- 
look the lead in the matter* 

. I cannot help here remarking, that ticklifh times* of 
political ftruggles, always bring to light the real abilities of 
men, and let one fee whether a man owes his reputation' 
and rank to family, learning, and an attention to pleafeV 
or to real great parts, a found judgment, and true noble* 
fpirit. People of the latter clafs, become for ever more, 
confiderable by oppofition ; whereas the former, by degree**' 
fink to common men in it, and ihould therefore nevet* 
quit for one moment a court, or, if by connection and? 
chance they are obliged fo to do, Ihould return to it again 
as faft as they can. * 
N2 Brxw^ 
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Being one of thofe men who think that w The hearf- 
.<* blood of the commonwealth receives life from the pri- 
*« vilege of the Houfe of Commons," that is, in all mat- 
ters where a difpute is likely to lie between the crown 
and the people, I cannot help noticing any the leaft inci- 
dent, that feems to me to break in upon it at all, and en- 
deavouring from the conduct of men, even in fuch little 
matters, to find out a clue that may unravel their difpo* 
fition in concerns of much greater moment, not judging 
,of politicians in the leaft, from the profeflions they make, 
but from their anions, as the genuine expofitor of their 
foul. I have Iikewife remarked, that univerfal civility and 
afmiling countenance, do not neceflarily imply friendihip 
and Sincerity , or candid difcourfe a real difintereftednefs. 
And no Doflor, however learned in civil life or the 
morals of Epicurus, (hall negociate me into another opini- 
,on. But, by privilege of parliament, I do not mean that 
fbameful exemption from private arrefts, which feems to 
me to operate againft liberty intirely, and to render a Houfe 
pf Commons no other than an afylumn for needy debtors j 
\vho 9 . you may be. fure, when once they are elefted, like 
all other people in worldly diftrefs, both will and muft do 
any thing for ready pay. Although one of this defcrip* 
lion may be afhamed to look mankind in general in the 
face, yet upon any call of a puflied minifter, he will 
Contrive to fkulk down to the Lobby, and be fure fo tQ 
difpofe of himfelf, as to be able to come forth, whenever 
the divifion takes place, and then, perhaps, difappear till 
3 fecopd call of confequence (hall render his appearance of 
fome worth again, i fpeak alone in fupport of privilege 
againft the power of the crown. Now, I remember be- 
ing in company not long ago with fome lawyers, who 
were talking over fome late events relative to Mr.Wilkes, 
pecafioned by his having a defign to lay hold of the firft 
moment for ftirring a complaint of a breach of privilege 
in his own per fan, and the Chancellor of the Exchc* 
quer's having Iikewife a meffage from the King to com- 
municate to the Houfe concerning privilege ; and that 
xjpon this one of my companions declared, according to 
his fentiments* there could be no doubt which would be. 
intitled to preference or precedence, if it were only 
from a motive of refpedr. A great commoner immedi- 
ately faid, " this matter can admit of no difpute, and I 

... «* fancy 
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fancy I don't hear well ; the exiftence of the freedom 
" of a' Houfe of Commons depends upon privilege: a 
u mefiage from the King of a breach of Privilege ! 
■"Strange words! It cannot be fo ; it maybe of fome- 
« what relating to Privilege.'* A Gentleman in the com- 
pany thereupon bethought himfelf of faying it was ufuaf, 
in order to give a certain commencement to a feffion, to 
read a bill ; and that for this reafon, the Clerk always pre- 
pared one accordingly. This gave room for a corhplaifant 
lawyer immediately to throw in, that this was certainly 
neceffaryj as all afts of parliament, having no certain 
day named therein, were in force from the beginning; of 
the Seffion, and that my Lord Coke had faid fo. The re- 
■fpe£t of us all for this conciliating Gentleman's opinion* 
at that rime, made us acquiefce in what ne faid. How- 
ever, I then thought it a' very ftrange reafon, and fince, 
upon inquiry, find there is no foundation for it, altho*, 1 
fuppofe the candid gentleman really thought there was, 
when he*!aid fo, and that he did not drop (uch words in a 
free company like ours, merely with an intention of hav- 
ing them reported to his advantage in one particular place. 
r But, if he did, as it was a mixed company, and nofecrecy 
neceffary, j have a right to tell the'- world the ftory; and 
yet I wtfh, with all my heart, that his civility may not 
be thrown away, nor the courtlinefs of his difpofition long 
lie unheeded. As to the thing itfelf, it muft ftrike any plain 
man that the beginning of a feffion becomes as certain 
and notorious from the King's coming to the Houfe, fend- 
ing for his Commons, and his fpeech, which all appear in 
the printed proceedings of the Commons, with the day 
prefixed in latin, as it is poffible. This is fomething real; 
whereas the bill prepared by the Clerk is nothing, for it is 
never palled into an aft, nor heard of afterwards ; and it 
is only made tife of as a mere type or fymbol, to keep a- 
)ive the right which the Commons claim of going upon 
their own bufinefs before they go upon that which is point- 
ed out to them by the King in his fpeech, having in faft 
generally none of their own that is ready time enough for 
the purpofe. Now, nothing in the world could have been 
a flrongcr proof of the exercife of this right, than the giv- 
i ing a preference to the complaint of their own member to . 
a meffage from the Crown; whereas, nothing could 
feemingly invalidate this right more than the proceeding 
upon the royal matter before that of their raea\t«x.> ^ 
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fefpcciaily, if there (hould be not only a doubt, but a cer- 
tainty, that his was hrft moved. Upon the principle Chat 
privilege is to tike place of every thing elfe, nothing is of 
fp mugh confequencc to the conym unity, as the relief of 
its reprefentatives, from an unjuft violence; they cannot 
do their duty as a parliament without it ; for the parlia- 
ment cannot be free, every county, city and borough 
cannot have its deputy prefent without it ; and for thjs 
reafon one would imagine this fhould be their firft bufi* 
ncfs, which being printed and appearing in the votes, 
would render the commencement of the feifion as remark* 
able and certain,, as the reading of any bill whatever. With 
refpeft to my Lord Coke, 1 have a notion he fays only, 
that " when a parliament is called and does not fit, and is 
u diflblved without any a& of parliament patted or judg- 
<c . ment given, it is no feffion of parliament, but a con- 
*' vention j" wherein is not one word touching the ne~ 
ceflity. of reading a hill to give a certain commencement 
to a fe&on, and, indeed, 1 think he could never fay lb 
filly a thing ; for 1 do not fee how That marks a com- 
mencement more than any motion made or rcfolution 
Come to j and if the- paffage above quoted be what is 
itieaiit^ it is of a cafe which does not at all apply to thp 
prefent queftion, becaufe it fuppofes a cafe where no a£fc 
at all. is paileri or judgment given ; and no man on this 
fide of St. George's channel thinks of - inquiring after the 
commencement of an a& that never exifted, as a matter 
neceffary for the courts of Juftice to know. Moreover^ 
the title of all a£ts printed, expreiles the time of the com* 
mencement of the ieffion when they paired. But, I have 
frequently remarked, that where a defire of pleafing others, 
operates more ftrongty than the defire of doin^. w*bat is 
right, men even of decency and circumfpe&ion will flip 
into ftrange abfurdies now and then. They will betray 
Che true bottom of their condudt, when they lead intend it. 
No training or education will enable a little mind intircljr 
to hide its littlenefs from the eye of an attentive obterver. 

In ihort, a man may advance fuch a po fit ion, by way 
of compliment, altbo* it be foraewhat at the cxpence of 
his underftanding or his fincerity ; and it would not be* 
worthy any ferious attention, where it not a little charac- 
teriftic, not only of the perfon, but of the times, when 
fuch things can pafs for reafons. Too much refpefl can- 
not beihewn to the Crown by any man, as an individual ; 
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trot, it ill fuits with the duty of representatives of the 
people to be fwayed, by any motives of perfonal refped, 
to part with a jot of their own independency and dignity, in 
their corporate capacity. In truth, I fuppofc, no inftance 
of the kind ever happened in our Houfe of Commons, or 
ever will. I do not, however, mean to fay, that men 
*vho advance fuch dodrines may not be of ufe about a 
Court; but, being formed in a prerogative- mould, they 
can never be brought to a& fairly by the people, let this 
ground be ever fo good ; for they cannot find in their 
hearts to fpeak what may be capable, of the leaft interpre- 
tation to their difadvantage, and every now and then wiH 
drop fuch expreffions of candor and moderation, and fo 
qualify what they fay, for the fake of being civilly report- 
ed clfewhere, that they enervate all oppofuion, and by 
their fupplenefs frequently lofe fome great point of liberty, 
that might otherwife be obtained for the- public. Being an 
old fellow, and recalling to mind the otherguife fpirits 
that ftruggled firft for an exclufion bill, and when that 
proved impracticable, ftill went on, and, at laft, brought 
about the glorious revolution 5 I fancy I hear old Britannia r 
call out to thefe tame, temporizing fpirits, thefe fcholars 
of mere worldly caution and oeconemy,- thefe Hanoverian 
tories : You do> me more harm than good upo» every real 
trial ; your parts are not extraordinary, nor your learning 
lingular ; your fpeech is long, but neither forcible or per- 
fuaiive, and you have not a grain of true patriotic refolu- 
tion : " Law in fuch mouths is, in fad, like a fword in 
«« the hand of a lady, the fword may be there, but, when 
« 4 it comes to cut, it is perfectly aukwark and ufelefs?** 
depart ^n peace, leave me to rnyfelf, and return from 
whence yoh oame $ I never afked yoar affiftance, and had 
been better without it, - 

Hon tali auxilio, net defenfmhus iftis- 
Tempus egit; 

A man may in truth, write moderately and meriteri- 
oufly, ii> behalf of the government* enforcing new laws of 
forfeiture on the fitbjeft, who never will, no more than 
•any of his name, fummon up ipirit enough to fpeak plain- 
ly and boldly, at the hazard of his intereft, let liberty in 
generaLbe ever fo- much concernedy or his own fortatut^ - 
trver fo great «X W» eKpe<Skaj*:«$ tNtt x*8u - 
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There is of Jate ftich a lack of what arc called* puWi* 
men, that I am porfuaded there, are many gentlemen who 
would deem Locke on government a libel, were it now 
fubliibed for the iirft time, inftead of being reprinted. 
The Tory do&rines feem to be eftablifhing themfelves every 
.day; and Tories fpring up every hour, like toadftools ia 
the root of an old oak, that is fprinkled by accident with 
a little water. I remember to have heard a Scotch Lords, 
who piques himfelf too upon law, and who had a brother 
that was high in the profeffion, declare, before a great 
aflembly, that His Majefty held his crown as free as any 
of his anceftors ; for every body knew that the laws paffed 
at the revolution, were the a£ts of heat and violence* 
and party, and to be regarded accordingly. . Whereas, if 
thefe a£te were once fet afide, and thole paffed in confe- 
.quence of them, His Majefty would have no title at all to 
the throne, that he now fills, fo much for the benefit of u* 
all. I really fhall not wonder in a little time, to hear 
hereditary right talked of again, and then it is but one 
ftep more to the old do&rine of jus divinum, and paffive 
obedience. Now, I chufe to have his Majefty's throne 
remain fixed upon its only folid or durable foundation, an 
a& of parliament. I deft re to fteer through the temperate 
and eafy channel of a legal conftitution, and a limited 
monarchy ; without being demolished on one fide by ar- 
bitrary prerogative, or perpetually agitated on the other 
by the tumult and fa&ion of a popular and republican 
ftate. 1 am jealous, I confefs, of all innovations, and hearr 
tily wifli the prefent conftitution may laft \ without going 
fo far as a late great financier, who is reported in his very 
laft moments to have faid, " for God's fake let my fon 
" have a tutor who is a gentleman and a fcholar, and 
* c above all things a true Whig : This poor country, I am 
" afraid, will be over-run with Tories, Scotfmen and 
♦ c Jacobites." Now, altho' I am perfuaded that gentle- 
men of the laft defcription,' fhould they change their idol, 
yet will never quit idolatory itfelf, but transfer their pro- 
ilrate worfhip, and implicit adoration* to the golden image 
they adopt; yet I fear them not, in this kingdom, at leaft* 
under the prefent Sovereign, who is by all mqn moft juilly 
efteemed for the excellence both of his public and private 
^character in war and peace. He does not wjfli to have. his 
fubjefls addrefs him, in the language of Divinity, as moft 
adorable^ or to have them vpw a whole lift of devotion tp 
him, - Qf 
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Of this, however, I think every Engliffimari may be 
& flu red, that the two real pillars of our conftitution are 
Parliaments and Juries, and that) in order to be what 
they ought to be, the former muft be independent of the 
Crown, and the latter of the Judges, let the privileges be 
what they will that are reqwifite for this. 

With refpe& to men, 1 have as bad an opinion of many 
that are out, as any body can have of the motly adors 
•that are in ; but whenever the Crown- patentee, or Maftef 
of the Theatre, (hall fubftitute other performers, I hope 
fome difinterefted men will lay hold of the occafion for 
making fome refolutions, and perhaps fome laws, that will 
be a fecurity upon record for men much younger than my- 
felfi and for all our pofterity. I have thrown out my 
loofe thoughts from a true conftitutional regard for his/ 
Majefty, whofe crown can never fit eafy when his people 
are difcontented ; and if* where all men allow the grie- 
vance, no remedy is applied, I am really afraid that the 
time may come, which a great orator once painted, when 
his Majefty will not be able to fleep at St. James's for the 
cries of his injured people. I proteft that my neighbours 
every now and then come about me, knowing I was once 
of the law, to a(k what next will be done r Is it true, 
Sir, that fuch a thing has happened, and that they intend 
to do fo v and fo ? What is pradtifed againft Wilkes (a fad 
debauched dog that ufed his wife ill 'tis true) may be pradi- 
(ed againft us f Pray, Sir, what advantage is there that 
art, treachery or power could either invent, purchafe or 
command , which has not been ftrained to the utmoft, in 
order, as it feems, to compafs indeo'iion only, and that in a 
very plain matter, of univerfal confequence ? We none of 
us now know any more of the law about libels, warrants 
and commitments, than we did before ; one man fays one 
thing, and another rtfen&ys another ; and as to the letters 
in the Gazetteer, pro and am, we can neither make head 
or tail of them ; there *fe;fp much faid on both fides* and 
fomany diftinSions made, that we are never the wifer for 
what we read; if we could fee but a fliort refolution 
in the printed votes of Parliament, we fhould all of us 
know what to think upon the fubjeft; but great men ace 
taken up with their party difputes, and never confider us 
common tradefmcn and inferior gentry at all. To which 
t I can only fay, that they muft not fa foon lofe their pati- 
ence j every thing, I nuke no doubt* will be properly fettled 
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lyand by, (even the High Stewardfliip of Cambridge.) 
I have beard that the Attorney General fhould lay, he was 
in hopes of having afolernri determination, not long firfl, 
upon thefe very points in fonae of the great courts of law, 
perhaps from Lord Mansfield 4 and that I thought it was 
very probable the Parliament would refume the confidera- 
tion of the fame matter, and come to fome fatisra&ory re- 
folution thereupon; that the Miniftry oppofed fuch a re- * 
folutibn the laft feffion, becaufe, perhaps they might be 
glad to have a little more time to underftand the matter - r 
-they might not, perchance, be men of very ready parts or 
quick genius, and they were too honeft to decide any 
thing before they underflood it ; and that their having voted 
for the putting rt off merely for four months, had the ap- 
pearance of the utmoft moderation ; they had, befides, 
many weighty affairs in hand, and might poffiWy be a 
little proiix in their nature ; but I was fure they meant 
well, and had great reafon to believe that they thought as the 
reft of the world did : infhort, that there was no room yet 
for people murmuring, it was not quite two years ago 
iince the principal affair had happened, which was nothing 
at all in matters of law. 

The Attorney* indeed, gives another turn to^the matter, 
but 1 had not read his pamphlet when I made this anfwer 
to my neighbours. He fays, that he really does not think 
the matter of much confequence \ he allows the people^ in 
.general, were very uneafy and alarmed ; but then he de- 
clares, that, till he had informed himfelf better, he " ex- 
.*< peftcd to hear a regular fyftem laid open, by which an 
arbitrary admin titration had endeavoured to overthrow 
the bulwark of our liberties, that the privileges of Par- 
went l*ad been daringly violated; that fome inntva- 
tions had been attempted to annihilate Magna Cbarta^ 
** the Habeas Corpus^ or fome other pillar of the confti- 
" tutioti ; in fhort, that fome man had been opprefled by 
.** arbitrary violence, tyranny, and perfecution." (Hi* 
expreflion indeed is, innocent man, but I have left out 
that word as perfectly unneceflary, becaufe a guiltyman in 
this country is not to be knocked on the bead, or tumbled 
into the river in a fack, before he be proved guilty by due 
courie of law, and then he is only to be executed as the 
judgment of the law lhall direct j for, the putting of any 
one toi death, without the intervention or fan&ion of law, 
.will be t at any time, ajod in any man who doe* it, tyranny 



arbitrary violence, and murder.) Now, I need fey nothing; 
ftiore to rhc Attorney upoft the cafe of the man he points 
to* than I have done afretfdy, but, as to the other parts 
of law which he mentions, I will very frankly avow to 
hirn, that I think them very capital rights of an EnglHh- 
roari % and he may fee that I have treated them as fuels 
and confidered them *4 very materially interefted, eve* 
* in the cafe of the very man we have been converting about. 
Hbtoever, to oblige him, I will tell him fome few of my 
thoughts upon thefe points, for him to think of by himfelf, 
*r> if he pleafes, to talk over with his fuperiot 5 altho f 
I (hall only touch them flightly in palling, and not 
Ibunch out into all that the fubjeft or the times fuggeft t# 
my mind. 

I have ever regarded the Habeas Corpus, both at Com- 
mon law and under the ad of Charles the Second, as the 
great remedial writs for the delivery of a freeman from 
tmjuft imprifonment, either by private violences or public • 
tyranny, and even from juft imprifon merit in every 
bailable cafe. For which reafon, 1 hope never to fee fuch 
a writ trifled with ; and that if any lawyer fliould advife 
any officer of ftate to make a fallacious and inadequate 
return, by faying the prifomr was not in his cu/fady, when 
in truth he had been feized by his order, and in his hands* 
and was but juft gone from thence, by his having font 
tiim t6 -dofe confinement, where no perfon could after* 
Wards poffibly get at him, in order to ground an applica- 
tion for a fecond Habeas Corpus ; I fliould hope to feel 
the vengeance of parliament, fo foon as the fa& was known, 
lay hold of fuch lawyer, and, by us order, commit his 
body to the fame fort of durance, arid then tome to a re* 
folution, that fuch return was a deliberate mockery of 
juft ice, and a mod audacious perverfion of the great law 
of Habeas Corpus, and make the fame the ground-work 
for a new declaratory and explanatory aft, compelling the" 
man who was ferved with the writ, to fet forth what he 
had done with a prifoner, or what was become of him* 
if he had at any time been in his cuftody, and happened not 
to be fo at the time that the writ was ferved upon him 1 
endlikewife compelling a judge, (as fome fort of remedy 
againft ckfe confinement) to award a Habeas Corpus uport 
the fuggeftion or motion of any mart, vtho fhould only 
fay, that he believed his friend might be (hut up in fuch a 
place, and that it was itnpoffible for him tobaye^d^S**** 
$0 afecrtain the fa& hinifetf. \ntaft&*\\feftu* xbr^-*- 
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fuch a return as that before ftated, is falfe and untrue, be* 
caufc, whether 1 keep a man myfelf, or fend him to any 
other perfon to keep, the Lawmuft confider him as ftill ia 
. my c u ftody , quifacit per alterum, facit ptr fe. 

I hope we fliafl never fee any Chief Juftice, efpecially io 
that great Court of criminal procefs, the King's Bench y who 
(hall deny, or delay, the ifluing one of the<e writs to any 
man who applies for it, being a writ of right to which * 
the fubject is intitled for a (king, without any affidavit 
iwhatfoever. In many cafes, as, for example, in that of 
clofe confinement, it may be impoffible for the party either 
tofpeak to a friend, fend a letter, or make an affidavit, 
-and confequently, if either be required by the court, it 
will be a virtual denial of the writ, and a n eaps of der 
feating the Habeas Corpus a6t. The requisition of an af- 
fidavit puts it likewife in the power of a Judge to objeft to 
its form or contents, and to fay the fame is not full 
enough ; and yet, before another can be had, the party 
guilty of the violence, upon being apprized of what has 
pafled, may, by means of this delay, remove the prifoner 
to fome other place, or Ihuffle him into fome other hands* 
nay, hurry him into a foip and carry him to the Eaft or 
Weft Indies, and then all attempt for redrefs will come 
too late, and be in vain. An application to the King's 
Bench for an Habeas Corpus in term-time, ufed to be 
efteemed, I rememerobcr, a mere motion of courfe. " Otur 

inheritance is right of procefs of the law, as well as ia 
* c judgment of the law." 

• It would, however, be more injurious to liberty, to 
have any Chief Juftice, contrary to the practice of his 
predeceflbrs, narrow the great remedial acl of Charles the 
2d, to the fingle cafe of a commitment to prifon, or re- 
ftraint by a legal officer, for criminal or fuppofed criminal 
matter; fothat if I was reftrained of my liberty, without 
the charge of any crime, by a man not pretending any 
authority of law- for what he did, I flbould be without any 
immediate redrefs, if fuch reftraint happened in the vaca- 
tion time. As for inftance, if I was taken up by a Ser- 
jeant of the t Quards with a file of foldiers, on a verbal or- 
der from a Lord, Groom or Page of the Bed-chamber, 
without any caufe affigned, and hurried away to the Sa- 
voy; or to a fbip at the Nore. 

The condition of the fubjeel would be ftill worfe, if 
any Chief Jvil^ee, iijftead of grflpti/ig the writ p/ayed 
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for, flhould force the party into, the taking of a rule, 
upon the impri Toner, to (hew caufe why he detained 
the perfon imprifoned ; and this laft miferable remedy 
would ftill be rendered lefs. adequate, if the perfon ap. 
plying was obliged to give notice of iuch rule to the Soli- 
citor of the Treafury, as well as to the perfon in whofe 
cuftody he was, and alfo to thofe who put him there 5 
and even this aga n would be ftill made more grie- 
vous, tedious and precarious, if the Judge fhould be cri- 
tical upon the affidavits of the fervice of notice, and be 
extremely rjgid in its being moft pun&ually let forth; 
in every theminutcft circumftance. What a noble field 
for delay, evafion and final difappointment, would this 
open to every committer of violence; and how eafy would 
it be, in the mean time, to dodge the man imprifoned 
,from place to place, and from hand to hand, fo as to 
render it utterly impracticable for any friend to procure his 
enlargement. A bold and daring minifter, might thus 
cafily tranfport a troublcfome prating fellow, to either 
India, long before any caufe could be (hewn- upon fuch a 
rule. I am informed, that a freeholder, prefled for a 
foldier under a temporary aft of parliament, was two years 
obtaining his liberty under one of thefe rules; altho' he 
did his utmoft by money and counfel during all the time, 
• to pufli on the hearing of his cafe upon the merits : Indeed, 
he had the great good fortune not to have his regiment 
.removed farther than from Falmouth to Carlifle, in the 
whole time ; for, had it been ordered abroad, I do not 
fee how he could have had any relief, until the end of the 
war, before which he might have died of difeafes, or been 
knocked on the head by the enemy. 

But it would be' even ftill much worfe, if any 
Judge fhould abfolutely refufc to grant an attachment for 
difobedience to a writ of Habeas. Corpus iffued in the vaca- 
tion, in lieu thereof dtre& another writ to be taken out, 
2nd fliould entertain doubts for weeks together, that a Peer 
was privileged from being attached by the Kings-Bcncb 
for difobeying their writ, treating the court with opprobi- 
ous language, and threatening to (hoot the perfon who 
executed it, if he did not withdraw from his prefence; 
«* let the Judges touch him if they dare, perhaps he 
" might by and bye write a letter to them ?" and if the 
i£ioute of Lords (bould be acquainted thereof, and intireiy 
renounce any claim to privilege in fuch cafe., >Jwt fes&s. 
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Judge fhouM only then order a third writ of Habeas Car- 
pus to be taken out, and with very great difficulty be pre- 
vailed upon to let an attachment accompany That, and not 
without giving particular directions, that fuch attachment 
fhould not be executed until every other means of obtain- 
ing a compliance ,with the faki third writ proved ineffec- 
tual, for the court would take notice of the perfon who 
Ihould otherways prefume fo to do ; declaring withall, 
that the only reafon for granting the attachment even then 
was, the near expiration of the term and the want of au- 
thority in a Judge to award any in the vacation, and there- 
fore it was neceflary to enforce this writ by a more expe- 
ditious method than Habeas Corpus, before the fratute 
tifed to be, or than the words of the ft'atute itfelf fetrned 
to require. 

What would the Attorney fay, if any Chief Juflice in 
concert with an Attorney General, at the requcft of a 
foreign Embaffador, fhouid fend a verbal order for detain- 
ing a man twenty-four hours, and for feizing his papers, 
-feecaufe he was printing fomething which his Excellency 
did not like ; and there fhould never afterwards be any 
warrant granted, information filed, or profecution intend- 
ed ; the folc end of the Embaffador being anfwered by get- 
ting poffelBon of the papers ? 

Or, if the legiflature, after a violent oppofition in the 
Commons had pa fled an ariftocratical ad, to prevent un- 
equal matches, that is, to hinder property as much as pof- 
fiWe frorn. difTufing, by rendering all marriage between 
people under age impracticable, unlefs upon certain con- 
ditions; contrary to the principles of love, liberty, po- 
pulation and commerce, which all require, that as little 
Teftraint fhould be laid upon matrimonial conne&ions or 
property as poflible ; a Chief Juftice was to endeavour to 
carry Arch a& farther than the legiflature had done, and to 
<extend its regulations to a country not named within it, 
to the difqui et of many people who had fled thither for the 
<beneitcal purpofe of lawful marriage, according to their 
own inclinations; by throwing out his fentiments from 
<the bench, in disfavour of the validity of foch marriages, 
•extrajudicially, no match celebrated in that way having 
•ever come in judgment before him ? 

Or, if any foreign ibldier in this kingdom fhould be 
committed for felony, a lawyer in the ferviceof the crown 
ihould be con ful ted thereupon* and he fhould udvife a 
Secretary of State that he mig^ht* by letter in his Majefty's 
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name, lawfully order the Mayor of the town, in whofe 
prifon fuch felon was, to difcharge him without bail or 
tnainprize, or even the confent or knowledge of the pro- 
secutor, in order to preveht thereby the foldier from being 
tried by our . laws for fuch felony t What would the Attor- 
ney fay if any Chief Juftice, contrary to the ufege of 
Judges, who are to have no ears for any thing that is to 
come in judgement before them, until the fame is brought 
on judicially, fhould, weeks before any crown trial, offici- 
oufly fend for the proceedings, to fee whether they were le- 
gal, and, upon difcovering an error on the profecutor's fide,. 
Jhould fummon to his chambers the Attorney of the other 
,fide, and tell him he muft confent to the fetting right of this 
error, to the end that the tenor of the pleading might be 
fuch as judgment could be pronounced upon; and, not- 
withftanding the Attorney fhould protaft he could not qon- 
fent thereto upon the account of his client, and that the 
fame was a criminal profecution, and that fuch alteration of 
the record was not warranted by any adjudged precedent; 
fhould neverthelefs arbitrarily dired it to be done, without 
either having the point debated before himfelf by council, 
or brought on before the whole court for their opinion j 
and that the defendant, being found guilty by the Jury, 
ihould be deprived, by fuch amendment, of taking advan- 
tage of the error aforefaid, in arreft of judgment, which 
he might otherwife have done^ and the fame would have 
been fatal to the profecutor ? 

Or, if any Chief Juftice, not with (landing the maxim 
forementioned, fhould make it a practice to fend for At- 
tornies, and talk to them privately about their caufesj and 
even read the briefs in them, jn order to fee fuch fecrets 
of caufes as are only confided to council, to be managed 
as they (hall think proper, and by that means fhould fre- 
quently come into the court with a bias upon his mind 1 

Or, if a Chief Juftice (hould tell a Secretary of States 
for him to tell a foreign Minifter, that he need not be un- 
eafy about fuch a particular man, for the ter m would come 
.within three weeks, and that then hi ftfeuld be able to 
give judgment againft the man, (a libeller con vid J and 
that be intended to fet a fine of 300 1. upon him, and to 
fentence him to two years imprifonment b{fides v if he did 
not make off; and that if he did, there would then be a 
riddance of htm that way 5 (b that his Excellency might 
be perfectly eafy about him in all events I 
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Or, if any Ch'ref Juftice, with a vieW to the introducing 
& fpirit of arbitrary and difcretionary determination in 
courts of law, under a fpecious pretence of equity,' fliould 
from the feat of juftice declare he defired to hear 6f no 
cafe that was determined above 50 years ago. 

Or, if any Chief Juftice ihould, by folemn but urtne- 
ceffary givings out from the Bench, endeavour to blaft 
.the repute of Juries wkh mankind, by pronouncing that 
the trial by jury would be the very worn of all, were ft 
not for the controuling power of judges, by the award of 
new trials and the reconfideration of verdifts, and that** 
indeed, it could never have fubfifled had it not been foir 
fuch controul, by rcafon of the want of capacity in juror sf, 
and the changes of the times. 

Or, if any Chief Juftice fhould arbitarily order a Ju- 
ror to be fet afide, without any caufe of challenge, and 
forbid his being ever put upon another panel, only becaufe 
fuch Juror had withftood his dire&ory opinion in a former 
trial upon a matter of faft, whereof, by his oath, he was 
to form his own judgment * ? 

Or, if any Chief Juftice fliould arrogate to himfelf ztNi/t 
Priusy the feparate provinces of Judge, Council, and Jury, 
by cutting fbort the one, and impofing his own fenfe of 
things upon the other, and, if upon any occafion a verdift 
contrary thereto, was perfifted in to the laft, fliould im- 
.perioufly and unconftitutionally demand of the jurors their 
reafons for the fame ? 

Or, if any Law-Privy-Counfellor fliould, by way of 
introducing an arbitrary government in the plantations, 
lay it down to Counfel as a principle, that Efigltfi) fettlers, 
by going from hence to peoj le American colonies, thereby 
loft the privileges of Engliflimen, and the benefit of the 
Engltjh common law, and were to be governed ever after 
by the charter of the King, and by prerogative, without 
the intervention even, of a Britijb parliament, and that the 
board would judge them accordingly ? 

Ifay, if any of thefe things fliould happen, I fhould i* 
,my turn " be glad to know" what the Attorney, as a 
* 

* In the reign of " Alfred^ one Juft'ce Cadwine was hanged, becaufe he 
judged one Hackwy to death without the confent of all the Jurors $ faf 
whereas he flood upon his Jury of twelve men, becaufe three of them 
" would have favedhim, this Cadvrinc removed thoVe thr^e, and put other* 

: " in their room on the Jury, agaiaft the faid Hackwy** confent." Htm** 

• Mirror of Jujlica, . 

Lawyer, 
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Lawyer, would fay to them ; I will tell him very fairly, 
that from fuch premiffes, I think, old as I am, I could 
draw up a ftrong fet of articles : For, what in a common 
man . is a breach of the law, is alfo a breach of truft in a 
Judge ; and where he obftructs juftice and changes the law, v 
it is treafon at common law. It would,* indeed, be very 
unhappy for the fubjefts of this country, if there were a 
man to whom any one of thefe things were applicable : 
and the Lord have mercy upon the nation, if a time 
fhould ever come, when they lhall all center in one and [ 
the fame man. Being got thus far, I will alk him what 
.opinion he would have of the veracity of a Judge, who, 
having tried an old gentleman for perjury, where there 
Were four pofitive withefles. for the profecutor, to the 
words being fpoken which were charged, and which were 
probable in the nature of the cafe, and four witnefles for 
the defendant 5 in ihort, his followers, who fwore that 
they were very near their mafter, and muft have heard 
the words, had they been fpoken, and they heard them 
not ; and that the Judge thereupon found it necefiary to 
labour to the Jury the character and fortune of the defend- 
ant, and the utter improbability of his having denied upon, 
oath, his having uttered the words, had he really uttered 
them ; and that after a good deal of hefitation and doubt, 
the Jury at laft acquitted the defendant : I fay, after fuch 
an acquittal, what would one think of a Judge, who 
fhould, in a public aflembly, wantonly and unneceffarily 
mention this cafe, and declare there was not the leaft 
colour or pretence for the profecution ? What the At- 
torney may fay, I know not, but I am fure, for my own 
part, I would never afterwards give fuch Judge any credit 
for any fa& he fliould advance upon his own teftimony 
only, however glad I might be to hear his reafpning upon 
any fubjed whatever* 

It . is the prefervation of the conftitution in its due order 
which muft continue us freemen ; nothing elfe can. ' And 
whilft our laws continue unprofaned, lawyers will of 
courfe be confideifable, their profeflion honourable. But 
when civil liberty dies, by foreign or domeftic invafion, the 
vocation of a lawyer will foon become equally mean a- 
mong us, to what it actually is now in all foreign countries, 
where the monarch by the fword and the army lays down 
his will for law, and breaks .through the forms of courts 
and their rubes of juftice whenever he plcafes. The true 
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language in this country is that of a late famous mtntRer* 
who faid he would have it be known throughout his Ma- 
jefty's dominions, that all men were ftill to be fubordinate 
to the civil power. For which reafon no greater misfortune 
can befal a nation than to have a verfatile, temporizing, 
unprincipled Grand Jufticiary, nor any more general blef- 
firig than an able, uniform, firm and incorruptible Chief 
Juftice. What therefore mull be the weakncfs, or the 
thoughtlefsnefs of any minifter, who Ihould endeavour, in 
public difcourfe, to leflen the reverence of every Englifh- 
man towards Judges in general, by treating the moll fo- 
lemn adjudication of a fupreme court of law, delivered 
upon oath, as he would the profligate proceedings or a- 
bandoned votes of a motley crew of unfworn and igno- 
rant ele&ion-men ? or who fhould wantonly, in a great 
and ceremonious affembly, ftart a vulgar idea that tended 
to degrade any one of their judicial determinations to a 
level with the fcoundrelly converfation of the liverymen of 
Peers ? I will venture to fay, that by debafing the reve- 
rend Judges, you tend to raife a contempt for all civil go- 
vernment ; and when the veneration for Judges arid Lawa 
(hall once fall to the ground, neither Juries nor Parliaments 
will long furvive, but they will all be delivered up to the 
mere dilcretion of the Prince, who will foon find it much 
eafier and fliorter to govern by his own will and pleafure, 
that is, by a privy-council and a ftanding army, and thus 
levy, without doubts or difficulties, whatever money, or 
execute whatever orders, he fliaH in his wifdom prefcribe. 
One principal drift, therefore, of this my letter, is to let 
mankind fee from fads, who are, and who have been, 
when in power, in their feveral departments, the defend- 
ers of this noble and ancient conftitution, and who the 
perverters, violaters, and impugners, of the civil rights, 
laws and privileges, both of the people and their represen- 
tatives. The goodnefs of his prefent Majefty will prevent 
any great excels in his time, altho' the laws Ihould be fo 
proftrated as to render it practicable without puniflirnent ; 
but, who can anfwer for his fucceflbrs ? It will not be 
difficult, when once the law can be rendered fubfervient 
to a Miniftry, for any cunning Prince to find out a Soli- 
citor for his Tieafury, an Attorney General for himfelf, 
and a Chief Juftice for England, who fhall devife means 
for grinding the face of the iubjefts, until they fhall all be 
ground unto powder. 



